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Chapter One
The Heiner Affair

Kevin Lindeberg

In th i s  paper I shall invite you to consider the Heiner a f f a i r ,  which has
persisted fo r  the  l a s t  15 years in “post-Fi tzgerald” Queensland, i t s  e ra  of so-
called open and accountable government. This affair is the long-running Hydra of
Queensland’s public admin i s t r a t ion .  I t  grew out of a decision by the Goss
Government, within weeks of taking control in 1990, which now gives rise to the
most serious questions about the consti tutional state of affairs in Queensland.

Heiner affair’s epicentre
The decision to which I refer was the order by the Queensland Cabinet to
deliberately destroy the Heiner Inquiry documents to prevent their known use as
evidence in an an t ic ipa ted jud ic ia l  proceeding, and to prevent the contents of
the gathered public records being used against the careers of the public servants
involved. These public records were gathered during the course of a lawful
inquiry1 into the management of the John Oxley Youth Detention Centre
conducted by ret i red St ipendiary Mag i s t r a t e  Noel Heiner, f rom whom the
affair ’s name is derived.

The Heiner Inquiry was established in the final days of the Cooper National
Par ty  Government; within weeks of the Goss Government coming to power, the
Inquiry was shut down, and al l  the gathered material secret ly destroyed. At the
t ime the Cabinet ordered the records be destroyed, the Queensland Government
was aware t h a t  they were likely to be required in evidence in a jud i c i a l
proceeding.

Let me present some key Heiner facts as they affect the rule of law and
Queensland’s governance.

Due process commenced
In January and February, 1990 my union member, the manager of the Detention
Centre, sought to access the Heiner Inquiry documents, insofar as they were
about him, under a public service “access” regulation, namely Public Service
Management and Employment Regulation 65 .  He also indicated tha t  he  m i gh t
take defamat ion act ion. As his union organizer, I  was required to protect h i s
indus t r ia l  in teres ts .

His sol ic i tors and two t rade unions placed the Government on notice of
foreshadowed court proceedings. Tha t  was done by let ter , phone call and
meeting. The Queensland Government was told not to destroy the evidence, and
that i f  access was not granted “out of court” ,  then the matter would be set t led
“in court” . Unbeknown to us, the Famil ies Department had meanwhile
t ransferred the documents to the Office of Cabinet in a desire to gain access
exemption under “Cabinet confidentiality” or “Crown privilege”.

The relevant February/March, 1990 Cabinet submissions, copies of which we
now hold, divulge that al l  Cabinet members in attendance were aware t h a t  t h e
documents were likely to be required as evidence in a foreshadowed jud i c i a l
proceeding. Crown Law advice, which we also now hold, reveals that the Cabinet,



11

and Crown Law, knew that the records would be discoverable upon the serving of
the anticipated writ .  By other evidence spoken in the  med ia ,  we know tha t  a t
leas t  one Minis ter ,  i f  not a l l ,  were aware tha t  those  public records contained
evidence about the known or suspected abuse of children at the Centre.2

As each layer of cover-up has been peeled away, the presence of child abuse
at the Centre surfaced after being concealed for years. I t  was primari ly through
the investigative skills of Mr  Bruce Grundy t h a t  the horrible t r u th  became
known. The abuse went from physical, psychological abuse to the offence of
cr iminal  paedophi l ia , 3 involving the sexual a s sau l t  of a 14-year-old female
indigenous minor in the lead up to the Heiner Inquiry. Worse, those working
within government knew of such th ings  a t  al l relevant t imes ,  and did nothing
about it, and some are stil l working in government.

The gravest legal and const i tut ional ramif icat ions f low from the shredding
of the evidence and the as sau l t  aga ins t  the female minor in S ta te  care a s
handled by our law-enforcement author i t ies .  I t  i s  c lear that  those au thor i t i e s ,
including the Cabinet and the legislature, could not face the horrendous
pol i t ical ,  legal, and const i tut ional prospect tha t  pe rhaps  all members of the
Queensland Cabinet of 5 March, 1990 might be in serious breach of the Criminal
Code of Queensland.

In a nutshel l ,  ins tead of upholding the law, all relevant law-enforcement
and accountabi l i ty a rms  of government collapsed in around the Cabinet’s
shredding desire by declaring it perfectly legal 4 when the law, properly applied,
suggested otherwise.

Foreshadowed judicial proceedings known
It was known and acknowledged by the Government that court proceedings had
been foreshadowed by a f irm of sol ici tors (off icers of the court) and two t r ade
unions,5 and that the Heiner Inquiry records were the centra l  i tem of evidence.
We were told by the Queensland Government that Crown Law was considering our
access request, and once its advice was received, we would be informed.

Unbeknown to us, the Queensland Government meanwhile had secretly
sought urgent approval  f rom the Sta te Archivist on 23 February, 1990 to have
the records destroyed pursuant  to the Libraries  and Archives Act 1988, and
secured her approval on the same day.

However, in Cabinet’s letter to the State Archivist , i t fai led to inform her of
the known evidentiary value of the records for the foreshadowed jud i c i a l
proceeding. She was told that the records were, in the Cabinet’s view, “no longer
required or pertinent to the public record”. At th i s  very t ime the Queensland
Cabinet, Department of Families and Crown Law knew that (a) the records were
cr i t ical ly relevant evidence for the ant ic ipa ted jud ic ia l  proceeding; (b) they
would be discoverable pursuant to the discovery/disclosure rules of the Supreme
Court of Queensland; and (c) any c la im of “Crown privilege/Cabinet
conf ident ia l i ty” 6 would fa i l  once the expected wr i t  arr ived and discovery
procedures commenced, because the records were not created for a Cabinet
purpose. 7

So while we were wait ing pat ient ly for the Crown Solici tor ’s f inal advice
regarding access or non-access, on the assurance that we were dealing with “the
Crown” – the so-cal led “model l i t igant” – and t h a t  the records were safe, on 5
March, 1990 the Queensland Cabinet ordered the destruction of the evidence. The
order was secret ly carr ied out on 23 March,  1990.  Off ic ia l  not i f icat ion on the
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“access issue” – the issue to be l i t i ga ted –  d id  not come from the Government
until 22 May, 1990, weeks af t e r  al l  the sought-after records had been destroyed.
We were given no opportunity to seek injunctive relief from the courts.

In th i s  early March,  1990 period, when discussing the ma t t e r  wi th the
Family Services Minis ter ’ s  Pr ivate Secretary, I was inadvertently told of the
shredding plans or act-of-shredding. I immediate ly challenged the proposed
action, only to be told the next day that the Minister would no longer deal with
me. The Minister insisted on my union’s General Secretary and/or  h i s  Ass i s t an t
taking over the case, which happened, and then several weeks la ter ,  I was
summari ly dismissed. My handl ing of this case was used as one of the excuses
to dismiss me.

Before I was f inal ly dismissed, I  informed my union’s Executive t h a t  the
shredding of the records represented a potent ial  ser ious breach of the cr iminal
law which could involve the entire Cabinet. I t did not move them, other than to
remove me.

The Criminal Justice Commission: administration of justice
In December, 1990 I took my dismissal to the new Criminal Just ice Commission
(CJC).  I t  indicated that i t  could look into the matter because i t  involved a uni t
of  publ ic  adminis t ra t ion.

This journey went into the very bowels of Queensland’s cr iminal  jus t i ce
system and publ ic adminis t ra t ion. Both were found want ing.  I  was confronted
with dissembling, delay, double standards, misleading of Par l iament ,  conflicts
of interest ,  errors and omissions, lost documents, fa i lure to refer, t ampered
tapes ,  in t imidat ion,  threats ,  misquot ing and mis interpret ing the law.

The alleged offence, which I  put  to the CJC as f i t t ing the des t ruct ion-of -
evidence conduct by the Queensland Cabinet, was s. 129 of the Criminal Code Act
1899 (hereinafter “the Criminal Code”).

The Griffith Criminal Code
Over 100 years ago, S i r  Samuel Gr i f f i th wisely draf ted,  and the Queensland
Par l iament accepted into law, his  Cr iminal  Code.  I t  s t i l l  s tands.  Section 129 –
destruction of evidence – provides that:

“Any person who, knowing that any book, document, or other thing of any
kind, is or may be required in evidence in a  j ud i c i a l  proceeding, wilfully
destroys i t  or renders i t  illegible or undecipherable or incapable of
ident i f icat ion,  wi th intent thereby to prevent i t  f rom being used in
evidence, is gui l ty of a misdemeanour, and is l iable to imprisonment with
hard labour for three years”. 8

Section 119 of the Criminal Code, dealing wi th the def in i t ion of “ jud i c i a l
proceeding”, reads as follows:

“In this chapter – ‘ judicial proceeding’ includes any proceeding had or taken
in or before any tribunal, or person, in which the evidence may be taken on
oa th” .
The CJC held that because the words “had or taken in or before” were in the

present tense, they excluded a jud ic ia l  proceeding in contemplation or
ant ic ipa ted.  I t  held t h a t  s. 129 could only be tr iggered once a jud i c i a l
proceeding was on foot, even though i t  was within the knowledge of the doer
t h a t  the relevant jud ic ia l  proceeding was foreknown, contemplated, or
ant ic ipated. Even in the wake of R v. Rogerson , the CJC considered i t  was a
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perfectly reasonable view for competent lawyers to hold.
I  chal lenged the CJC’s  v iew f rom the outset ,  suggest ing that  i t  was legal

nonsense. I also suggested t h a t  the al ternat ives of a t t empt ing  to obs t ruc t
just ice, or a conspiracy to pervert the course of just ice, may be available on the
fac t s .

Under elementary s tatutory interpreta t ion rules ,  the operat ive word in s.
119 is “includes”. In other words, the te rm “ jud ic ia l  proceeding” was
“unfettered” – but more of that later.

In 1993 the Senate established the Senate Select Commit tee on Public
Interes t  Whistleblowing9 as pa r t  of a federal government move to es tabl i sh
national whist leblower protect ion legis lat ion. I  presented a submission, using
the Heiner affair  as the vehicle to address i ts terms of reference. In i ts August ,
1994 report, the Commit tee unanimously recommended t h a t  the Goss
Government review this case, and eight other “unresolved” Queensland cases. 10

The Goss Government declined to do so.
In reaction to the Goss Government’s refusal, in December, 1994 the Senate

established the Senate Select Committee on Unresolved Whistleblower Cases ,  in
which the Heiner a f f a i r  was a specific te rm of reference. This Commit tee ,
chaired by (then) ALP Tasmanian Senator Shayne Murphy, took evidence
throughout 1995.

In evidence before this Senate Select Committee, the CJC official and lawyer
who had had prime carr iage of my complaint made th i s  so-called “legal
declaration” concerning due process touching on the protection of evidence:

“What you do with your own property before l i t iga t ion is commenced, I
suggest, is quite different from what  you do wi th i t  a f te r  i t  i s
commenced”.11

The Queensland Government and CJC claimed t h a t  the Queensland
Government acted on legal advice when ordering the destruction of the evidence,
and pointed to advice of 23 January, 1990 which relevantly said:

 “…this advice is predicated on the fac t  t h a t  no legal act ion has been
commenced which requires the production of those files…”. 12

The CJC claimed that so long as the Queensland Government acted on legal
advice,  i t  could not be established t h a t  i t  was act ing dishonestly; which, in
turn, could not enliven the necessary off ic ial  misconduct provisions of the
Criminal Justice Act 1989 or, for that matter, the Criminal Code.

The CJC sa id t h a t  i t s  duty was not to ad jud ica te  between competing
advices on the same legal point – that is ,  s .  129 – but rather, so long as advice
existed and had been acted upon – in effect any advice, including wrong advice 13 –
t ha t  wa s  suff icient to give the government clearance to those involved in the
shredding.

In deal ing with the CJC’s understanding of the law, I point to Ostrowski , 14

wherein Call inan and Heydon JJ ,  in f inding a guil ty verdict against Mr Palmer, a
crayf isherman from Western Aus t ra l i a  who obtained Crown advice which
happened to be erroneous before acting on it, said:

“A mockery would be made of the criminal law if accused persons could rely
on, for example, erroneous legal advice, or the i r  own often self-serving
understanding of the law as an excuse for breaking it…”.
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The role of the State Archivist in the administration of justice
The Queensland Government has also claimed that i t  acted under the authori ty
of the Libraries  and Archives Act 1988. If th i s  were the end of the  ma t t e r ,  i t
would permit the power under that Act – now the Public Records Act 2002 – to
intervene unilateral ly in the administrat ion of just ice and overr ide s. 129 of the
Criminal Code or the discovery/disclosure Rules of the Supreme Court.

Of course, the correct posi t ion is that no archivist would ever au thor ize , 15

or may legal ly authorize, the destruct ion of public records when knowing t h a t
they were likely to be evidence fo r  a  jud i c i a l  proceeding. Yet the CJC c la imed
t h a t  the “legal value” of public records did not fal l  wi thin the arch iv i s t ’ s
statutory discret ion when appraising them for destruct ion/retention, as her sole
concern was their “histor ical” value. Out of th i s  af fa i r ,  I  have suggested t h a t
State/federal archivis ts should be made, by law, off icers of the Parl iament, just
as Auditors-General are, to af ford them greater independence and protect ion
from Executive power when protecting public records in the public interest. 16

I reiterate, openness and transparency were not present at this vital period
of February-March, 1990. When we were wai t ing for the “f inal” advice f rom
Crown Law at that t ime, the Queensland Government had already received it on
23 January, 1990. We were not officially told of th i s  advice, or what  the
government intended to do, in a matter which unquestionably concerned judicial
proceedings in which the Heiner Inquiry documents were known to be the central
item of evidence. Moreover, we were misled into bel ieving that  the f inal  advice
was s t i l l  coming, when the Government already had i t ,  and had decided to
destroy the evidence. Official notice only came a f te r  everything had been
destroyed.

Inviting a world without evidence
The CJC’s position on “due process” gave rise to very serious concern. In effect, it
invi ted open s la ther on the adminis t ra t ion of jus t ice by the Execut ive in terms
of destroying evidence, wi th i t s  full backing as the so-called independent
watchdog against government corruption.

I t  was suggest ing that al l  evidence in the possession or control of a party,
including the Queensland Government, could be legally and proactively destroyed
up to the moment of the expected writ being fi led and/or served. The shredding
could be done for the specif ic purpose of preventing the known evidence being
used in those ant ic ipa ted proceedings. If th i s  were correct a t  law, i t  would
simply invite a  “wor ld  wi thout  evidence”17 – and dare I  say,  one of Aus t ra l i a ’ s
greatest jur is ts ,  Sir Samuel Grif f i th, was not that s i l ly when draft ing s.  129!

This posit ion has not been recanted by the CJC’s successor body, the Crime
and Misconduct Commission (CMC), or the Queensland government.

In his oral submission to the Senate Select Commit tee on Unresolved
Whist leblower Cases  on 23 February, 1995 in Brisbane, my senior counsel, Mr Ian
Callinan, QC 18 sa id th is  on the point of destroying known evidence which is or
may be required in judicial proceedings:

“The real point about the ma t t e r  is t h a t  i t  does not ma t t e r  when, in
technica l  terms,  jus t ice begins to run.  What i s  cr i t ica l  is t h a t  a  pa r t y  in
possession of documents knows that those documents might be required for
the purposes of l i t igation and consciously takes a decision to destroy them.
Tha t  is unthinkable. If one had commercial l i t iga t ion between two
corporations and i t  emerged t h a t  one of the corporations knowing or
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believing t h a t  there was even a chance t h a t  i t  m igh t  be sued, took a
decision to destroy evidence, t h a t  would be regarded as conduct of the
greatest seriousness – and much more serious, might I suggest, if done by a
government”.19

In August ,  1995, af ter certa in inculpatory admissions were made by a CJC
off ic ial  to the Senate 20 concerning the s t a te  of knowledge of the members of
Queensland Cabinet before the shredding, and the purpose for ordering the
destruction of the records, Mr Call inan, QC advised the Senate Select Committee
tha t  the  CJC ’ s  s t r i c t ,  na r row interpreta t ion of jud ic ia l  proceedings was “too
signif icant to ignore”. 21 He went on to advise that s. 129 may have been breached,
or s. 132 of the Criminal Code – conspiracy to pervert the course of just ice – in
the a l te rna t ive for  the sake of completeness. He cited R v. Rogerson22 as the
leading author i ty .

In i t s  October, 1995 report the Senate Select Commit tee described the
shredding as “an exercise in poor judgement”, 23 and fai led to address M r
Callinan’s advice.

The Morris/Howard report
In May, 1996, the Borbidge Queensland Government appointed two independent
barr is ters ,  Messrs Anthony Morr i s ,  QC and Edward Howard to invest igate my
allegations “on the papers” and to recommend to Government whether or not an
open inquiry should be held. Their report was tabled in October, 1996 w i th
considerable fanfare.

Messrs  Morr i s ,  QC and Howard found t h a t  i t  was open to conclude that
numerous criminal offences 24 may have been committed – that is , breaches of ss.
129, 132 and/or 140, 192 and 204, including off ic ial  misconduct. They
recommended the immedia te es tabl i shment  of  a  publ ic  inqui ry ,  s ta t ing tha t  i t
was warranted because the potent ia l  offences, carrying penalt ies ranging f rom
one to seven years imprisonment,  were fa r  more serious than those which
brought the Fitzgerald Inquiry into being in 1987.

Messrs Morris ,  QC and Howard suggested tha t  s .  129 had been breached.
They cogently argued that i t  did not require a judicial proceeding to be on foot
to t r igger i t ,  and that  the Form of the Indic tment Schedule (No. 83) could not
dictate the meaning of the Code.25 They roundly criticized the conduct of the CJC,
suggesting that i ts investigation was not thorough or independent.

The Borbidge Government, instead of establishing a public inquiry, sent the
report to the Off ice of the Director of Public Prosecutions (DPP) to be advised
(a)  as  to the correc t  in terpreta t ion of  s .  129; (b) of whether charges could be
brought aga ins t  those named; and (c) of whether a public inquiry should be
held.

Af ter  a 6-month delay, the Borbidge Government made an announcement
tha t  the DPP had advised (a)  tha t  i t  was not  in the publ ic  in teres t  to hold an
inquiry; (b) that certain off ic ials could be charged, but i t  was not in the public
interest to do so. There was, however, no announcement about the proper
interpretat ion of s. 129.

I now want  to  introduce the contents of a “highly protected internal CJC
memorandum” 26 dated 11 November, 1996, written by then CJC Chief Complaints
Off icer Mr Michael Barnes,  to his super iors ( i .e . ,  Messrs Frank Clai r  and Ma r k
Le Grand) in response to the f indings of the Morris/Howard Report .  I t  says this
at page 4:
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“Nor do the authors refer to section 119 of the Criminal Code which defines
‘ judicial proceeding’ for the purposes of the offences under consideration.
That def ini t ion is  f ramed ent i re ly in the present tense which, in my view,
supports the contention t h a t  proceedings mus t  have commenced for an
offence under section 129 to be made out. 27

“While the authors refrain from making any f indings of gui l t  in relat ion to
Cabinet on the basis that they were unaware of the  s ta te  o f  knowledge of
the min is te rs  concerned, memoranda f rom Ma t che t t  and Warner strongly
suggest t h a t  the knowledge which Messrs Morr i s  and Howard deem
suff icient to inculpate the Depar tmenta l  officers involved was shared by
the politicians who gave the order to shred the Heiner documents”.

The smoking gun – the January, 1997 DPP’s advice
Now let me return to the DPP’s advice to the Borbidge Government on the
findings and recommendations of the Morris/Howard report .

That advice currently remains hidden from public scrutiny. I, however, have
the advantage of having read i t .  On 23 September, 2003 I was given access to
this 6 January, 1997, 23-page advice by the Leader of the Queensland Opposition,
in whose possession i t  rests .  I can say wi th cer ta inty t h a t  i t  erroneously
interprets s .  129. I t  c la ims that a judic ia l  proceeding must be on foot before i t
can be tr iggered. 28 I t  is therefore open to conclude t h a t  th i s  erroneous
interpretat ion had the ef fect  of preventing ser ious cr iminal charges being laid
against those involved in the shredding of the Heiner Inquiry documents.

I now turn to two further events which ran almost parallel in t ime.

Federal government intervention
The f i r s t  event was the reference given to the federal government’s House of
Representat ives Standing Commit tee on Legal and Const i tut ional Affa i rs by the
Justice Minis ter ,  Senator the Hon Chris Ellison in May, 2002. I t  was
commissioned to hold a national inquiry into Crime in the  community :  v ic t ims,
offenders and fear of  crime .  Th is  Commit tee was chaired by the Hon Bronwyn
Bishop, MP, and Mr Grundy and I placed the Heiner affair before i t during 2003
and 2004.

In August, 2004 the Commit tee handed down i t s  report into the Heiner
affair ,  but not before al l  ALP members of the Committee resigned en masse .  In
an unprecedented landmark report in the history of Aus t ra l ian pol i t i ca l  l i fe ,  a
federal par l i amentary  Commit tee recommended cr iminal  charges be l a id
aga ins t  the entire Cabinet of a S ta te  jur i sd ic t ion.  This is what  was
recommended:
Recommendation 1: “That the Queensland Government publicly release the 1997

advice on the Morr i s/Howard Report provided by the Director of Public
Prosecutions to the then Borbidge Government”.

Recommendation 2: “Given that:
• i t  is beyond doubt t h a t  the Cabinet was fully aware t h a t  the

documents were likely to be required in jud ic ia l  proceedings and
thereby knowingly removed the r igh ts  of a t  least one prospective
l i t i gan t ;

• previous in terpreta t ions of the appl icabi l i ty of section 129 as not
applying to the shredding have been proven erroneous in the  l igh t  o f
the conviction of Pastor Douglas Ensbey [as to which see later]; and
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• acting on legal advice such as that provided by the then Queensland
Crown Solici tor does not negate responsibil i ty for taking the action in
question,

the Commit tee has no choice but to recommend t h a t  members of the
Queensland Cabinet at  the t ime that the decis ion was made to shred the
documents gathered by the Heiner Inquiry be charged for an offence
pursuant to section 129 of the Queensland Criminal Code Act 1899. Charges
pursuant to sections 132 and 140 of the Queensland Criminal Code Act 1899
may also ar ise” .

Recommendation 3: “That a special  prosecutor be appointed to inves t iga te a l l
aspects of the Heiner Affair ,  as well  as al legat ions of abuse a t  John Oxley
Youth Centre that may not have been aired as par t  o f  the Heiner inquiry
and may not have been considered by the Forde or other inquiries.
“Tha t  th i s  special prosecutor be empowered to call all relevant persons
wi th informat ion as to the content of the Heiner inquiry documents,
including but not necessarily limited to:
• Public servants at the t ime, including staf f  of the then Department of

Family Services, the Criminal Just ice Commission, Queensland police,
and the John Oxley Youth Centre

• Relevant union officials.
“Tha t  the special prosecutor be furnished wi th all avai lable
documentation, including all Cabinet documents, advices tendered to
Government, records from the John Oxley Youth Centre and records held by
the Depar tment of Fami ly Services ,  the Cr iminal  Jus t ice Commiss ion and
the Queensland Police”.

Double standards on public display
The second event was the charging of a Queensland cit izen, a Pas tor  Douglas
Ensbey, by the police and DPP with the offence of destroying evidence required for
a jud ic ia l  proceeding. The guillotined diary of the gir l involved in the case
contained evidence about her being abused by a parishioner. The pas tor  was
commit ted and ordered to s tand t r ia l  on 13 March, 2003 pursuant to s .  129,  or
in  the a l te rna te ,  s .  140 (a t tempt ing to obs t ruc t  jus t i ce)  of the Cr iminal  Code.
The relevance of this to the Heiner  a f fa i r  was that the destruct ion-of-evidence
conduct occurred some five to six years before the relevant jud ic ia l  proceeding
commenced. Yet, according to the same law-enforcement au thor i t ies ,  such
action could not apply in Heiner because the  an t i c ipa ted proceedings had not
commenced.

I  wi tnessed this  shredding t r ia l  throughout ,  accompanied for much of the
t ime by Mr Grundy. Within f ive minutes of the Distr ict Court tr ial  commencing,
the court ruled that s. 129 did not require a judicial proceeding to be on foot to
trigger the provision. We saw the criminal law being applied by the State by self-
serving double standards. On 11 March, 2004, Pastor Ensbey was found guilty of
breaching s. 129. And then, on 25 March, 2004, Queensland’s Chief Law Officer,
the Attorney-General and Minister for Justice, appealed the leniency of sentence
to the Queensland Court of Appeal because of the seriousness of the cr ime,  in
doing so using my interpretat ion of s. 129. On 17 September, 2004 the Court of
Appeal upheld that interpretation of s. 129, and the conviction, but rejected any
increase in sentence.
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Unarguable criminal provision
The central structure for confirming the convict ion in Ensbey 29 by their Honours
Davies, Will iams and Jerrard JJA in respect of s. 129 was put in these terms:

“It was not necessary that the appellant knew that the diary notes would be
used in a legal proceeding or that a legal proceeding be in existence or even
a l ikely occurrence at the time the offence was committed. It was sufficient
t h a t  the appellant believed t h a t  the diary notes migh t  be required in
evidence in a possible future proceeding against B, that he wilfully rendered
them illegible or indecipherable and tha t  h i s  i n t en t  was to prevent them
being used for that purpose”.
Their Honours confirmed the legal correctness of Judge Samios’ direction to

the Distr ict Court jury, which was as fol lows:
“Now, here, members of the jury, the words, ‘might  be required’, those
words mean a real is t ic possibi l i ty .  Also, members of the jury,  I  direct you
there does not have to be a judicial proceeding actually on foot for a person
to be guilty of this offence. There does not have to be something going on in
th i s  courtroom for someone to be guil ty of th i s  offence. If there is a
real is t ic possibi l i ty evidence might be required in a judicial proceeding, i f
the other elements are made out to your sat isfact ion, then a person can be
guilty of that offence”.
I t  is highly relevant to note Jer rard JA’s reasoning in Ensbey on the

defini t ion of “ judicial proceeding”. He demonstrated i ts  unfet tered meaning by
its plain reading and application to the offence of perjury (i .e., s. 123). In short,
i t  could not be plainly “unfettered” in perjury, but “fettered” when dealing with
the dest ruct ion of evidence. Consistency and predic tabi l i ty  mus t  apply under
s ta tutory interpreta t ive pr inc iples .

I  may add that in Apri l/May, 2003, wel l  before Ensbey was se t t led ,  re t i red
former Appeal and Supreme Court of Queensland Justice the Hon James Thomas
advised The Independent Monthly  on s. 129. He advised tha t  whi le  many laws
were indeed arguable, s. 129 was not. It plainly included a proceeding not yet on
foot but one within contemplation of the doer. He suggested that those involved
in any breach may still be open to charges.

In short ,  i t  is my content ion that the erroneous in terpreta t ion of s. 129
used to t hwa r t  my  pu r su i t  of just ice,  was one which should never have been
involved.

Put simply, this rule by Executive decree is total ly unacceptable i f the rule
of law matters in Queensland.

Some germane considerations
Former Uni ted States Supreme Court  Just ice Fel ix Frankfurter is c red i ted wi th
having said:

“…if one man can be allowed to determine for himsel f  wha t  i s  law, every
man can. Tha t  means f i r s t  chaos, then tyranny. Legal process is an
essential part of the democratic process”.
Welding together all the elements which make up a liberal democra t ic

society governed by the rule of law, by which respect for and the upholding of
legal process and lega l  cons t i tu t ional  r ights  should guarantee  the democra t ic
t imeless value of equality before the law, are the words of Mason C J ,   Deane
and  Dawson J J in Ridgeway, which reinforce Justice Frankfurter’s words:
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“The basis in principle of the discretion lies in the inherent or impl ied
powers of our courts  to protect the in tegr i ty  of  their processes. In cases
where i t  is exercised to exclude evidence on public policy grounds, i t  i s
because, in all the circumstances of the pa r t i cu la r  case, applicable
considerations of ‘high public policy’ relat ing to the admin i s t r a t ion  of
criminal just ice outweigh the legit imate public interest in the convict ion of
the guil ty”.
Courts need evidence to do just ice in ad jud ica t ing  disputes .30 This i s

commonly known and accepted. Proper public record keeping also plays an
essent ial  role in the administrat ion of just ice.

Concerning the protection of evidence, i t s  admiss ib i l i ty  and
discovery/disc losure,  i t  i s  ul t imately for the courts ,  in a democracy, to decide
what is and what is not admissible in evidence in a judicial proceeding. 31 It does
not fal l  on the par t ies  to decide uni lateral ly for themselves to advantage
themselves.

More especially, i t  does not fal l  on the executive a rm of government to
decide for i tsel f  what is or is not required, and be permi t ted to  embark on a
reckless or deliberate uni la tera l  destruction-of-evidence exercise when party to
l i t igation. To do so would be to seriously and unacceptably breach the doctrine
of the separation of powers. I t would see the Executive capable of th rus t ing a
dagger into the hear t  of the independence of the judic ia ry for self-serving
purposes,  by denying the judicia l  arm of government i ts  const i tut ional r ight to
fact- f ind, t ruth-seek, decis ion-make and to do just ice according to law without
fear or favour, based on all available evidence relevant to a pending or
ant ic ipated judicia l  proceeding.

Another foundation stone on which th i s  paper is based are the words of
Gibbs C J in FAI Ltd v. Winneke, 32 namely:

 “I can see no reason in principle why the rules of natural justice should not
apply to an exercise of power by the Governor in Council, who is of course
not above the law…”.
I am also fortified by Deane J in A v. Hayden,33 wherein he said:
 “…neither the Crown nor the Executive has any common law right or power
to dispense with the observance of the law or to authorise il legality”.
Chief Justice Gleeson, in his speech to the Family Court Conference in Sydney

in 2001, said:
“The importance of the admin i s t r a t ion  of cr iminal  just ice,  not only to
public safety and securi ty,  but also to the decency of a society, and i t s
respect for human dignity and r ights ,  is too obvious to require
elaborat ion”.34

While I agree with Chief Justice Gleeson, from my experience in the Heiner
af fa i r  wi th Queensland’s  cr iminal  jus t ice sys tem and i t s  publ ic  adminis t ra t ion,
I suggest t ha t  i t s  impor t ance  needs a dose of elaboration from north of the
Tweed, where our unicameral system of government reigns supreme.

Power corrupts,  absolute power corrupts absolutely. I believe t h a t  there
must be limits placed on power and its exercise through checks and balances.

The great contract of trust
Our system of government works on the great  contract  of t r u s t  between the
Crown – on behalf of the people – and/or the Crown’s representative, i t s
Minis ters of State and the people’s elected representat ives that in al l  things, at
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all t imes,  for all par t ies ,  the law and Const i tut ion shall be respected and
upheld. Before power can be exercised over the people, the governed and the law
demand that  the governors and/or adminis t ra tors  sea l  th is  great  contrac t  by a
sworn Oath of Office. 35

Under th i s  great  contract ,  a l l  are publ ic ly commi t ted to  the rule of law
because the law binds us all, accepting that we are all equal before the law.

However, when and if the Crown’s Min is ters  place themselves beyond the
law and const i tu t ional  cus tom, the  u l t ima te  gua rd i an  is the Crown itself .  In
Austral ia ’s  const i tut ional monarchy system, the role of the Governor-General or
State Governor must be, in the last resort ,  to invoke the Crown’s discret ionary
reserve powers in order to ensure compliance wi th the general law and the
effective working of parliamentary democracy.

In my opinion, we may have such an extraordinary circumstance now in the
shape of the Heiner affair .

I t  is well sett led t h a t  neither Sovereign, Head of S ta te ,  President nor
executive government should be above the law in societies which c la im to be
governed by the rule of law, any more than you or I are above the law. 36 This
democrat ic principle engenders public confidence and t r u s t  in government. A t
another level in our system, our Consti tut ion  provides the power and authori ty
to an independent judiciary to act as a bulwark against abuse by the execut ive
government, and requires the judic ia ry to do just ice wi thout  fear or favour
according to law. When necessary, i f the Executive and legis lature exceed their
cons t i tu t iona l  l imi t s ,  as  in Communist  Party Dissolution Act 1951,37 our High
Court may str ike down laws or act ions by the Executive and the legis la ture
which are found to be unconst i tut ional or illegal, even in the face of the
popularity of those laws or those actions.

I am also reminded of the warning issued by Thomas Jefferson:
“The two enemies of the people are criminals and government, so let us t ie
the second down with the chains of the Consti tution so the second will not
become the legalized version of the first”.

Non-negotiable values
Even af ter 14 years s t ruggl ing for just ice in respect of the Heiner af fa i r ,  I  hold
f i rm to the notion of equality before the law for all , especially expecting
government to act lawful ly in al l  things and at a l l  t imes. I t  is  a non-negot iable
value of this nation. It sustains our freedom.

Notwi ths tanding Vol ta i re ’ s  warning that  i t  i s  dangerous to be r ight  when
the government is wrong, if freedom mat ters ,  oppress ion and abuse of power
simply must be resisted because one person’s stand can make a difference. There
is a need to ensure  tha t  th i s  generation leaves the next  wi th the undamaged
legacy of a decent free society, and to see tha t  wha t  app l i e s  to the lowest in
society applies to the highest at law, especially the criminal law.

I  put  the  tes t  in these terms to the House of Representatives S tanding
Committee on Legal and Cons t i tu t iona l  Af fa i r s  dur ing i t s  inves t iga t ion of  the
Heiner affair as part of i ts nat ional inquiry into cr ime in the community. In my
opening statement on 16 March, 2004 in Brisbane, I said :

“…the resignat ion or ja i l ing of a Minister ,  and perhaps even, the jai l ing of
an entire Cabinet and senior public officials involved in a serious cover-up,
al though painful to see, will better secure our democrat ic future and
stabili ty in the long run than turning a blind eye to high level corruption in
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the short run because i t  sends the message to al l  that no one is above the
law”.
If and when the law is breached by government, i t  has the capaci ty to

wreak untold havoc on the peace, order and good government of any nat ion or
S t a t e .

Invoking the State Governor’s discretionary reserve powers
On 13 October, 2003 and again on 20 September, 2004 I placed these ma t t e r s
before Her Excellency the State Governor, because I believed that her government
was placing itself beyond the reach of the criminal law by abuse of power. I held
t h a t  such a circumstance may give rise to the need for her to invoke her
discret ionary reserve powers wherein, i f  sa t i s f ied t h a t  the al legation be well
made, and i t  is not being properly addressed because of abuse of power, Her
Excellency could “encourage” her government to appoint a Special Prosecutor to
f inal ly resolve the matter ,  or take other necessary measures within her legal
discret ion, 38 in order to restore public confidence in government.

In his 1999 Sir Robert Menzies Orat ion entit led Governors, Democracy and
the  Rule  o f  Law , 39 former Tasmanian Chief Just ice and Tasmanian Governor the
Hon Sir Guy Green said this:

“The principle of responsible government is not the sole or even the  ma in
principle upon which our system is founded. An even more impo r t an t
principle is the rule of law”.

He went on:
“ I t  is certainly the case t h a t  i f  one has regard to the principles of
responsible government alone it can be persuasively argued that a Governor
must  a lways fol low the advice of  the Minis t ry .  But the appl icat ion of the
principles of the rule of law leads to a different conclusion. The rule of law
also imposes an obligation upon a Governor to see that the processes of the
Executive Council and the action being taken are lawful and to refuse to act
when they are not. That duty is not confined to refusing to be a party to an
action which is unlawful in the sense of being contrary to say the criminal
law but includes ac ts  which are beyond power or ac ts  which are wi th in
power but are being exercised i r regular ly as was the case for example in
FAI v. Winneke” .
In my view, pursuant to the sworn duty of her  Min is te rs  of the Crown to

uphold Queensland law, which includes the Crime and Misconduct Act  2002,  in
which exists a body of conduct described as “suspected official misconduct”, Her
Excellency need only sa t i s fy  herself t h a t  suspected off ic ial  misconduct ex i s t s
which is not being addressed equally and properly by her government, thereby
placing itself beyond the reach of the law by self-serving abuse of office, and that
may trigger her discretionary reserve powers.

After receiving my first letter of 13 October, 2003, Her Excellency requested
a repor t  f rom the Premier  on the Heiner  a f fa i r  on 21 October, 2003. As of 29
March,  2005,  a lmost  18 months la ter ,  Her Excellency was s t i l l  wai t ing for  the
report, which had been purportedly delayed by the Queensland Government
wanting to wait  unt i l  the Ensbey case was set t led. 40 That case was set t led on 17
September, 2004 by the Queensland Court of Appeal. No appeal was taken on its
verdict. I simply ask, why the delay sti l l?

I also put these legal/const i tut ional issues to the Queensland Premier by
let ters dated 15 October and 22 November, 2004. I requested t h a t  a Special
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Prosecutor be appointed because the CMC and police were tainted and not free of
real or apprehended bias . 41 Premier Beat t ie  refused. He claimed t h a t  my
allegations had been “exhaustively invest igated” – a c la im which is s imply
untrue, and arguably self-serving.

On 23 March,  2005, in a fur ther  let ter to Her Excellency, I put the
significance of the Heiner affair in these terms:

“The cr iminal  law only carr ies a moral  and const i tut ional  basis of
authority and respect in a democracy if i t is applied equally by government
aga ins t  a l l  c i t izens who t r ansg res s  i t .  Tha t  i s  government by the rule of
law. If, however, the law becomes an instrument of sectional application by
government for government, such conduct is unfair and oppressive and sets
government in confl ict with democracy i tself and the rule of law. Tha t  i s
tyranny”.
In my las t  let ter of 3 Apri l ,  2005 to Her Excellency I suggested t h a t  her

government’s only weapon of defence now was delay in providing the requested
report .

On 6 April, 2005 I gained access to a submiss ion faxed to the Queensland
Director of Public Prosecutions on 13 September, 2003 from Pastor Ensbey’s legal
team. They ci ted the former DPP’s in terpreta t ion of  s. 129 as applied in the
Heiner a f fa i r  as reason not to proceed wi th the charge under s. 129 aga in s t
their  c l ient in the Dis t r i c t  Court. The submission was handed to me by M r
Ensbey. He had been sacked as a pastor of the Baptist Church in the wake of his
conviction and was earning a living as a truck driver. He also made available the
response, dated 6 November, 2003,  f rom the current  DPP, Ms Leanne Clare, in
which she re jected the ear l ier interpretat ion and advised tha t  the prosecut ion
against Pastor Ensbey was in the public interest and would proceed. 42

Consequently i t  may be sa id wi th cer ta inty t h a t  when the S ta te  of
Queensland prosecuted one of i t s  cit izens, namely Pas tor  Douglas Ensbey, the
State knew that  i t s  Minis ters of  the Crown and senior bureaucrats  escaped the
same fa te  for the same destruction-of-evidence conduct by the same c r imina l
provision (i.e., s. 129) being interpreted differently.

No statute of l imitat ions appl ies in regard to these al leged offences under
the Criminal Code, and they may therefore sti l l be addressed.

Issues of concern
In regard to the admin i s t r a t ion  of the cr iminal  law in Queensland, i t s
governance and the conduct of certain legal practi t ioners, i t  is now reasonably
open to conclude that:
1. Certain Queensland public off icials ( i .e. ,  Ministers of the Crown, MLAs and

public servants) collectively have themselves mis interpreted and/or know
th a t  the cr iminal  law (i.e., s. 129 of the Cr iminal  Code) has been
erroneously interpreted in the Heiner  a f fa i r ,  which has had the effect of
preventing serious cr iminal  and/or discipl inary charges being brought
aga ins t  cer ta in of them for their destruction-of-evidence conduct. Yet, in
the case of a pr ivate cit izen (i.e., Pas tor  Ensbey), some of those same
public off icials have knowingly applied and/or now know t h a t  the same
provision was applied correctly to the full extent of the law for the citizen’s
similar destruction-of-evidence conduct and seen him found guilty.

2. Certain Queensland public off icials ( i .e. ,  Ministers of the Crown, MLAs and
public servants) in respect of Point 1 have abused and continue to
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knowingly abuse their power and place themselves beyond the reach of the
law by not applying the cr iminal  law equally and consistently in a
mater ia l ly  s imi la r  c i rcumstance .

3. The Executive and legislative a rms  of government in the S ta te  of
Queensland have confirmed, by the Cabinet’s own destruction-of-evidence
action in the Heiner affair and its preparedness to continue to defend such
obst ruc t ionis t  conduct ,  tha t  both wi l l  in te r fe re  wi th  the jud ic ia l  a rm of
government to prevent evidence in the Executive’s possession and/or control
being used in known or reasonably ant ic ipated proceedings by deliberately
dest roying i t .  This  i s  despite knowing tha t  i n  those records is suspected
and/or known evidence concerning the abuse of children in S ta te  care ,  and
t h a t  such conduct scandalizes the disclosure/discovery Rules of the
Supreme Court, and breaches the doctr ine of the separa t ion of  powers so
fundamental to any civil society governed by the rule of law.

A Crown Prosecutor’s duty
The law says that  a  Crown Prosecutor ’ s  duty i s  to ac t  “ fa i r ly  and impar t i a l l y ,
and to assis t  the court to arr ive at the truth”,  and in respect of any decis ion to
prosecute or not to prosecute, i t  must be based upon the evidence, the law and
prosecuting guidelines, and must never be influenced by:

“ ( a ) race, religion, sex, national origin or political views;
 (b) personal feelings of the prosecutor concerning the offender or the

v ic t im;
 (c) possible polit ical advantage or disadvantage to the government or any

poli t ical group or party; or
 (d) the possible effect of the decision on the personal or professional

circumstances of those responsible for the prosecution”.43

I  submit that prosecut ing duty in Queensland is in doubt in respect of the
Heiner af fa i r .

Conclusion
The rule of law requires respect for due process over expediency, pol i t ica l  or
otherwise.

Those with a sworn duty to uphold the law and our Consti tution  ought not
allow th i s  ma t t e r  to remain unresolved. To do so imperi ls  our democra t ic
her i tage.

The law mus t  not be brought into derision by government, or anyone,
par t icu lar ly  the cr iminal  law and our Const i tut ion. This ma t t e r  mus t  be
properly addressed to restore public confidence and t r u s t  in Queensland’s
impar t ia l  admin is t ra t ion of  jus t i ce  and publ ic  admin is t ra t ion .
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Se e al so : Car ru the rs v.  Co nno ll y,  Ry an & A- G [ 199 7 ] QSC  13 2;  R v.  Austral ian
Broadcasting Tribunal; Ex par te  Hardiman (1980) 144 CLR 13, Gibbs,
Stephen, Mason, Aickin and Wilson J J at 55 is relevant:

http://www.australianpolitics.com/news/2001/01-07-27.shtml
http://www.unimelb.edu.au/speeches/sirguygreen99oct29.html
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“I f  a tr ibunal becomes a  pro tagonis t  in th i s  Court there is  the  r i sk
that by so doing i t  endangers the impart ia l i ty which i t  is  expected to
ma in ta in  in subsequent proceedings which take place i f  and when
relief is granted”.

42. See April, 2005 edition of  The Independent Monthly .

43. 14 November, 2003, Guidelines of the Office of the Director of Public
Prosecutions under s. 11(1)(a)(i) of the Director of  Public Prosecutions Act
1984. Also see:     ht tp://www.just ice.        qld.gov.au/odpp/home.htm     .

http://www.justice.qld.gov.au/odpp/home.htm



