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WHISTLEBLOWER PROTECTION BODY:
A STRATEGY FOR EFFECTIVE PROTECTION

by G McMahon, B.Com. M.Eng.Sc.. B.Sc., M.Econ.St.

INTRODUCTION

Some individuals in society make decisions to put their personal integrity and the interests

of the public above their own personal welfare. They make disclosures of wrongdoing by -

their employers, which wrongdoings are damaging to the public interest.  These

individuals of integrity, these whistleblowers, are actng to protect the welfare of the

public before their own.

The public, in many jurisdictions in recent years, has decided that the personal welfare of
these whistleblowing individuals should also be protected. The protection of the welfare
of whistlebiowers is now seen.to be a public good Where the public, through its
government of the day, has waken up this cause, the public has also had to direct its

government on a vital choice.

. Is the government to design a system for the protecton of whistleblowers where

the whistleblowers have to be their own protectors?

or

. Is the government to constuct a system where the whistleblowers have 2 public

body protector to enhance the whistleblowers own efforts to defend their lives.
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PURPOSE

This paper looks at the general issues involved in providing whistlebiowers with

protections through an independent public body fashioned to maximize this pudiic good.

DISCUSSION

The principal issues arising from discussions of independent whistieblower protection

bodies are as follows

. Is such a body necessary?
. What roles and powers should it have?
. Why should it be independent?

Is a Whistleblower Protection Bodv (WPB\ necessarv? )

This question is usually debated along the lines of the cost' of the WPB versus the

ineffectiveness of the protection svstem without the WPB.

There are two reasons why whistleblowers have found protections 10 be iess effecuve

when the system leaves 1t to the whistleblowers to protect themseives.
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Firstly, the whistleblowers are not trained in or experienced with the procedures and
pitfalls systematic 10 the myriad of agencies that may be able t© assist them.
Whistleblowers may be entitled to workers compensation, witness protection, counselling,
medical and psychiatric treatment, legal aid. remraining and re-employment, social welfare -
payments and dispute resolution services and may need to make application for fair
weamment before the Information Commissioner, industrial and/or public sector equity
tribunals, Anti-discrimination and Human Rights Commissions, the Ombudsman, the
police, any official misconduct tribunal, Indusuy and Professional Ethics Committees,
Houses of Parliament and the Courts’. Into this fragmentary system of possibilites for
redress and assistance has the whistleblower been thrown, often with bewildering speed
and cruelty. The whistleblower protection avenue becomes just another fragment to the

puzzle of bureaucracies dauntng even to the trained professional.

The wounded state of being of the whisdeblowér is the second factor that renders the self-
help approach to whistleblower protecdon ineffectve. The Queensland Whistleblower
Study is developing graphic descriptions of the "wounds" being suffered by whistleblowers

through reprisals made against them:>*

«  loss of job or career opportunites

. blacklisted for other jobs

. disrupdons to work

. disillusionment with career

. questioning of personal and professional integrity, without an opportunity to clear
their names

. loss of self esteem



. sense of betrayal

. disrupton to family

. emotional hardship

. physical and mental illness

. fear of further reprisals

Peopie suffering these disadvantages are less likely to be effectve in undertaking
administrative actions on a self-help basis than when they have a companion. or

representative or adviser or advocate or a friend to assist them.

What of the counter argument on the costs of a WPB?

The costs of maintaining 2 WPB in the Quesnsland State Government jurisdicton could
be as much as $2.5 million®. This compares with the cost ($2.2 million) of establishing 3
more judges on the supreme court in Queensland, and the annual costs of conducting the
CIC’s enquiries ($2.0 million)’; or with the costs of running other parliamentary bodies
like the Commonwealth Ombudsman ($6.6 million)®: it is equivalent to the estimated
annual savings in drought relief subsidy rorts prevented by Dan Daley’s whistieblowing in
1989°. which savings are continuing to this day. The amount of $2.5 million is much less
than the exwa taxation collected as a result of Col Dillon's disclosures on police
corruption to the Fitzgeraic Enquiry, the value of disclosures on poor aircraft safety that'
prevent one air crash. the potential value that the foxmil palm indusmy had for
Quc:nslzmd’s north. and the value of human misery prevented as a result of disclosures
‘made by a whistleblower about the Basil Siafford Cenwe for people with intellectual

disabpilites.




What roles and powers should a WPB have?

There is a major division of ideas on the range of roles that should be the province of a
- WPB. While all prescriptons include purposes in support of whisteblowers. the principal
distinction is whether or not the WPB has any mission with respect to the wrongdoing that

was the subject of the public interest disclosure.

Within both sets of purposes, one directed in support of the whistleblower, the second
with objectives towards correcting the wrongdoing, there exists a range of roles
incorporated inw the several WPB’s established or proposed by different jurisdicdons

throughout Austalia and the world.

Table 1 amempts to describe the spectrum of designs of WPB's. A further distinctdon has
been made in Table 1 berween the direct and actve involvement of the WPB in particular
roles versus an indirect though influennal involvement in achieving results for

whistleblowers through other agencies or through public educanon.



Table 1: Spectrum of Roles for WPB’s.

DIRECT ROLES

INDIRECT FORMS

A. Aadvisory, re

Protections
Other support services and programs available
Investigatory bodies and tribunals applicable

Referrals to other agencies.

B. Supporting

Confidential counselling
Confidential channel for disclosures
Physical protection

Retraining

Re-employment

Safeguarding of documents

Legal aid

Injunctions

Full case management

Public education programs regarding

the ethic of openness
the community perceptions of
whistleblowing

C. Investigatory
with respect to reprisals

Investigations

Avenue of appeal from other tribunals
Initiate Formal Inquiries

Initiate prosecutions

Referrals to other agencies, and
reporting performance of other
agencies to Parliament.

D. [nvestigatory

with respect to wrong-doings disclosed

Referrals to other agencies, and
reporting allegations to Parliament.
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Table 2 offers a categorisation of various WPB in place or proposed by various

jurisdictions and bodies responding to the challenge of protecting whistleblowers.

Table 2: Categorisation of WPB’s from various sources.

SOURCE OF WPB

CATEGORISATION *

Senator Chamarette’s Whistleblower Protection Agency'®
NZ Whistleblower Protection Authority'"

’; Whistleblowers Action Group Qld, proposed Commission for the
Protection of Whistleblowers'

US Office of Special Counsel '1989”

Ontario’s Office of Special Cox;msel“

The Australian Senate’s Public Interest Disclosure Agency”.
EARC (QId) Whistleblower Counselling Unit'®

United Kingdom'’

South Australia Whistleblower Protection Bill 1992

New South Wales Whistleblower Protection Bill 1992

Queensland’s Whistleblower Protection Bill 1994

ABCD 1234

ABCD 1234

ABC 1234

ABC 1234

AB 1234

AB 123

A

No WPB emploved
No WPB emploved
No WPB emploved

No WPB emploved '

* NOTE: A,B.C.D,1,2.3 and 4 refer to the roles of WPB's described in Table 1: note further
that a "A" descriptor for example means that the WPB has one or more but not
necessarily all of the roles described under category A on Table 1.

The systems for the protection of whistleblowers at the top of Table 2. it follows. are the

most effective systems for this purpose. but they involve the most expenditure by

government. Conversely the svstems of protection at the bottom of Table 2 are the least

effective systems. and also the least expensive for governments to implement.
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The impact that cost considerations have on governments in deciding the level of support
they will give 1o whisteblower protection is a significant impact. This is the case even
with the accepted savings that whistleblowing can bring to public adminiszation. The
scheme of protection designed by WAG proposes a novel means for reducing this impact:
in the WAG design, the WPB has the power to recover its costs. by levying government
departments about whom substantiated complaints from whistleblowers arise - a kind of

user pays approach.

Whv should the WPB be independent?

There seems to be little disagreement amongst jurisdictons that have established or

proposed WPB’s that these WPB's should be independent.

Of the WPB’s identfied in Table 2, the EARC (QId) proposal was the only one not to
establish the WPB as an independent body. Even in this case, it was the first choice of
EARC to make their Whistleblower Counselling Unit (WCU) an independent body'®. but
they were under a political direction of "no new authorities”. While designing the WwWCU
10 be part of the Criminal Justce Commission, EARC still recommended that the WCU be
kept “endrely separate from the CJC's law enforcement units ana that its work be

confidental from those other units”.

The experience of the USA is particularly instructive on this matter of independence of the
WPB's. The US Office of Special Counsel was first established in 1979. Ten vears of

expenence with the OSC demonstated that the OSC had become a weapon that damaged
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and fruswrated whistleblowers. One of the principal changes made to the OSC in 1989 was
to make it independent of the Merit Systems Protection Board. Without this independence
in the first 10 vears of its existence, the OSC suffered from a "miscued focus"; rather than
protecting the employee. the OSC was perceived to be protecting the merit system'. The

independence of the OSC from the MSPB was decided to shift the focus back onto

protecting the employee.

WAG, in considering the independence issue, has put great value on this property in the
WPB. Thus the Commission for Protection of Whistleblowers designed by WAG has not
been given any direct role in the investgadon of the wrongdoings disclosed by

whistleblowers; the CPW is enurely focussed on protecting the whistleblower.

CONCLUSION

The existence and the characteristics of a Whistleblower Protection Authority, in any
svstem for the protectuon of whistleblowers. s an indicator of the effectveness of the
system of protections and an indicator of the support of the government of the day for
whisteblowing. WPB's should be fully independent. and they should provide advisory
supporung and investgatory roles, both direc: and indirect, for the benefit of the public

nerest

Unrorunately, the proposed Queensiand system for the protection of whistieblowers does
not show any of these characteristics. and wili thus be relatively ineffective. Revisions of
:ne proposed legislation will be required. hoperully within a ume frame much less than the

10 vear learning curve expernienced by the OSC in Amenca.
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Results Release Paper One, University of Queensiand, April 1994.

4. W. De Maria and C. Jan "Wounded Workers" Queensland Whistleblower Study

Results Release Paper Two, University of Queensiand. October 1994.

5. As per Note 2.

6. D. Solomon. article "Courts gain judges but face reform"” Courier Mail, 11 November

1994.

7. Criminal Justice Commission Annual Report 1992/93 as reported in Courier Mail

article "CJC legal bill tops $1.76m" by Michael McKinnon.
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15.
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G. Sorensen "Blowing the Whistle”. Roval Institute of Public Administration

Australia Seminar. Sydney 1992, p.22.

As per Note 1. p.18.
As per Note ii.p.ll.
As per Note 1. p.16.



ABSTRACT

The Whistlebiower Protection Body: A Strategy for Effective Protection
by G. McMazhon. B.Com., M.Eng.Sc.. B.sc., M.Econ.5t.

The paper discusses the three major issues posed by proposals 1o protect whistleblowers
with the assistance of a Whistleblower Protection Body.

Is such a body necessary?

What roles and powers should such a body have?

Should it be an independent body?

The discussion describes the dccisions on these issues made in eleven jurisdicdons from
Ausmalia and overseas.  Arguments are presented linking the existence and the

characteristcs of such bodies to the effectiveness of whistleblower protection systems and
to the level of support held by govemnment for whistdeblower protecton.
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WHISTLE BLOWER PROTECTION LEGISLATION
NOTES FOR AN ADDRESS TO A CONFERENCE ON ADMINISTRATIVE
LAW IN QUEENSLAND - A NEW BEGINNING
BY STEPHEN KEIM, BARRISTER, EXECUTIVE MEMBER OF THE
QUEENSLAND COUNCIL FOR CIVIL LIBERTIES, HELD ON
FRIDAY, 18TH MAY, 1990

THE FITZGERALD REPQRT

The Fitzgerald Report turned the concept Whistle Blowers
Legislation from a complete unknown to a household word. Mr.

Fitzgerald said in his report:~

"Honest public officials are the major potential source
of the information needed to reduce public
maladministration and misconduct. They will continue to
be unwilling to come forward unless they are confident
that they will not be prejudiced. It is enormously
frustrating and demoralising for conscientious and honest
public servants to work in a department or
instrumentality in which maladministration or misconduct
1s present or even tolerated or encouraged. It is
extremely difficult for such officers to report their
knowledge to those in authority. There may be no one
that can be trusted with the information. There is an
urgent need for legislation which prohibits any person
from penalising any other person for making accurate
public statements about misconduct, inefficiency or other
problems within public instrumentalities. Such measures
have recently been made law in the United States of the
America by the Whistle Blowers Protection Act 1989."

23 well as the threat of retaliation, public servants in Queensland
and Australia are faced by the fact that almost every act under
which public servants carry out their duties carries within 1t its

own small version of the Official Secrets Act. As an example, s.

144 of the Childrens' Services Act requires each officer to take

i —.
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Special Counsel as personifying and/or orwellian big brother.

The authors refer to surveys which show an almost doubling between
1980 and 1983 from 19% to 37% of person who witnessed significant
misconduct citing fear of reprisal as the reason for remaining
silent. They also point to the fact since its creation, the 0SC
had turned down 99% of whistle blower cases without attempting
disciplinary or corrective action. Other statistics showing

inaction on behalf of the 0sC are cited in the article.

The authors suggest 2 number of ways in which the situation can be
improved. They suggest that legal changes are only a starting
point and draw an analogy with the civil rights struggle in the
United States where broadly based action was needed over decades
to turn abstract rights into reality. They reject the bureaucratic
model of the Office of Special Counsel and suggest that what is

needed is broad access to the courts to allow whistle blowers to

defend their constitutional rights the same way that the public who

bvenefits from their descent has such access to +he Court. In the

Australian context, one has to gqo beyond facilitating mere access

to the Courts. ‘In the absence of due process clauses and other

constitutional guarantees, there 1is a need for a legislative
creation of rights in the first placs. Thirdly, the authors have
advice for the would-be whistle blower. They suggest that whistle
blowers do not have to ve martyred profiles in courage. They can

survive and even flourish both personally and professionally as
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objecting.

12
ffectively challenge the misconduct against which they are

Eight survival strategies are discussed by the authors

and in very brief summary they are:-’

1.

Before taking any irreversible steps, the employee should

discuss the matter with his or her family on the decision that

is about to be made;
The employee should try to work within the system twice, once
informally and if that is not successful, once in writing;
The employee should be alert to and discreetly attempt to
learn of a potential support base on the job;

The whistle blower should consciously be on best behaviour
with the administrative and support staff who latter may
retaliate;

The employee should keep a careful diary or log of all
significant developments, from facts to warnings to insights
and should be careful to keeb out of such a diary, self-
indulgent or sarcastic remarks;

The employee should identify and copy all necessary supporting
records before drawing any suspicion to his or her objections;
The employee should research and identify sympathetic elected
officials, Jjournalists and relevant citizen activist
organisations who can benefit from his or her descent as it
is important to develop a support constituency as interests

coincide with the whistle blower's career survival in order

7  Ipbid p. 236-8

TR MU TORN
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to avoid professionally fatal isolation; and

8. The employee should invest the funds to get a legal diagnosis

from a competent lawyer, of the potential retaliation that

could result, the odds for successful defence, and the price

tag.

The dissatisfaction with the OSC was not restricted to academic

commentators. Representative, Patricia Schroeder, a sponsor of the

speaking in an interview published

>
in the ABA Journal of March, 1989, said that the existing OCffice

of Special Council created in 1979, had lost sight of its mission

and had consequently worked with agency management to harm

employees. Miss Schroeder was ultimately successful. As mentioned

the 1989 version of the 1988 proposal was signed into law

earlier,

on April, 10th last year. The new Act makes the OSC an independent
agency, specifies that its mandate includes protecting whistle
blowers, and gives the OSC the authority to issue a 45 day stay

prohibiting an agency from demoting or firing a worker who has

iled a complaint. The new law also modifies the existing burden

of proof by requiring only that the whistle blower show that his'

or her whistle blowing was a contributing factor in his dismissal

or harassment, rather than a significant or predohinant factor.

It is doubtful whether the 1989 amendments will correct all of the

system. A system of administrative

deficiencies of the us
bl e b

safeguards will always need to involve both bureaucratic watchdeg

e
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mechanisms and systems based on individual initiatives. The
JH e e T ———

ombudsman 1is a bureaucratic solution. The Criminal Justice

Coyfiffigg_iiaiﬂgggggggzatic solution. The prerogative writs and
the more simplified procedures that will hopefully replace them
provide remedies available through individual initiative. Freedom
of information reforms tend to lnvolve both a bureaucratic and an

{ndividual initiative process. If whistle blower protection

legislation is to be introduced in Queensland, decisions will have

to be made as to whether a bureaucratic watchdog, an individual

W& one

initiative or a combination of the two is to be preferred. My

preference is for a system which creates remedies involving both

damages and injunctive relief. Access to' such remedies should not

be dependant upon going through some bureaucratic investigative

process. The good of our future society is dependant upon whistle

blowers. We must protect them where we can. We should reward

those that we are already able to identify. We should protect—

’

those of the future where we can. We must struggle to create the %7

i

ethic that retaliatory action of companies and agencies 1is as

~ffensive as the misconduct which it seeks to hide. _
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Re. . iltty, are to investigate and identify for
possibls criminal prosecution the source of
“leaks* - usually anonymous whistieblowing
disclosures.

On balancs, IG's have a mixed track
record at best of responding to whistieblowers.
Even offices with statutory independence are
staffed predominantly by employeas from the
‘old days," when the IG was management's
eyes and ears. That meant that if the agency
chief wanted to get the facts and act against
wrongdoing, the IG performed as a law
enforcament agency. I the agency leader
wanted to cover up a problem, the IG repont
assembled the case for the defense and acted
as a hatchetman to do the dirty work of
discrediting the whistleblower. Traditionally it

has not been uncommon for an G to-

investigate the whistleblower rather than his or
her charges.

To some extent these traditions are

‘changing. But whistleblowers are well-advised

to seek expert advice or retain an attornay,
even for coaching purposes, before going to an
Inspector General. You shouid pin down how
the IG will conduct the investigation before
sharing your concems and evidence. You
should insist that all agreements, plans, and
schedules be confirmed in writing, rather than
handling matters informally or leaving anything
10 trust As will be discussed in the next
section, under some circumstances, it might be
wise to approach the IG armed with the extra
credibility of a substartial likelihood finding an
order to investigate from the Office of the
Special Counsal

Office of Special Counsel

‘The Civil Service Reform Act of 1978
created a formal whistleblowing disciosure
channel through the Office of the Special
Counsel, which has a_parallel duty separate
from defending employees against repressive
personnel practices. The Special Counsel
screens whisdablowing disciosures and orders
agency chiefs to investigate the challenges that
have mert. When the OSC determines that
thers is a ‘substantial likelihood* the
whistleblower's charges are accurate, a more
imensive reform process is triggered. The
agency head must investigate and reply within
sixty days in a report whose contents are
speciied by statute, including the issues and
evidences that were investigated, the

Courage Withour Martyrdom

methodotogy for the probe, a summary of the
evidencs obtained, findings of fact and law, ang
a summary of comrective action to solve
verified problems. After recaiving  the
whistigblower's comments, the Special Counsal
evaluates the report for completeness ang
reasonableness. Then the report is sent to the
President and Congress, along with the
employee's comments. The Special Counsel
must maimain a copy of sach report and
comments in a public file.

The purpose of the OSC whistieblowing
disclosure channel was %o encourage
empioyees to give the govemment the first
crack at clsaning #ts own housa before igniting
the glare of publicity to force correction.®
Indeed, if administered in good faith, the
Reform Act. mechanism offers strategic benefits
for a whistlsbiower to ba effective in his or her
dissent It represants an opportunity 1o gain
the legally-binding judgment of an objective
third party that the whistleblower's charges
must be taken serously. At a minimum, it
could maximize the public whistleblowers
credibility and help to reduce isolation. The
OSC evaluation that there i a ‘substantial
likelihood* the allegations are welltaken is the
bureaucratic equivalent of a ‘*Good
Housskeeping Seal of Approval® for that
particular dissent.

By comparison the OSC has handled its
responsibilities to  screen  whistleblowing
disclosures more objectively than its duties to
investigate and act against job reprisals. On
occasion, the combination of OSC support for
the dissent and the knowledge of evaluations at
the end of the process have helped to improve
the quality of agency reports in response 1o
whistleblowing disclosures. In both the nuciear
power and safe food areas, the Nuclear
Regulatory Commission, U.S. Department of
Agriculture and the Department of Heatth and
Human Services have confirmed the validity of
employees’ dissent and taken sarious corrective
action. A guideline for preparing OSC
whistleblowing disclosures is enclosed as an
appendic

Unfortunately, as a general rule this
option at best produces only cosmetic reform.
Structurally, even with OSC suppor the agency
targeted by the whistleblower's charges is
investigating itself. Good faith responsss have
been the exception rather than the rule.
Funher,. the OSC typically accepts as
reasonable and complete whataver report the

13



agency sends back. As a result, more likety
than not an OSC whistiablowing disclosure is
merely an opportunity for the agency to cover
up the evidencs, perfect its defenses and then
issue an official self-exoneration that soon will
be approved by the Special Counsel - all
before serious investigations by Congress, the
media or other outside groups that would like
to ferret out tha truth. The basic structural flaw
is analogous to. hotlines but here the stakes are
higher and the setback can be more severe.
This means an OSC whistleblowing disclosure
usually will be counterproductive unless # is
part of a larger stategy involving other
institutions. That was the case with all of the
examples listed above.

In some instances the OSC channel has
been treacherous. On numerous occasions the
Special Counsel has ruled that the dissent was
unreasonable but then sent it to the agency
chiet anyway without the employee's consent.
These ‘informal referrals* have been a double
whammy - advancs waming to the agency of
serious dissent, and an invitation to retaliate
with impunity since the Special Counsal's ruling
meant the dissert was too unreasonable 10
quality as legally protected speech. The
Whistieblower Protection Act of 1989 should
make the OSC a safer channel for
whistleblowing  disclosures, by generally
forbidding the Special Counsel from forwarding
the employee's charges or revealing his or her
identity without consent.

Congress

Rt would be nice to think that our
elected officials only represent sach one of us
as individuals, but members of Congress ars
pulled by all types of constituent groups,
including major industries in their stats or
distnct.  For that reason, it is impontant to do
some research before blowing the whistie to
your local member of Congress.  Some
guestions you might ask are: are there any
comtractors in your area of whistleblowing or
large military bases in his or her distnct or
siate? Find out how the member feels about
your particular agency or company before you
discuss  anything and ask about their
methodology in a case load. Also investigate
thewr past track record in battling the system
with other whistleblowers and call those peopla
10 see i they were satisfied with the member of
Congress’s tenaciy in fighting the system and
grotecung therr ngnt 1o biow the whistle. If the

Courage Withour Marnrdom

office does not have a strong record of
supporting whistieblowers, you may think twicg
about trusting that member.

Some members of Congress simply
pass complaints about the bursaucracy back to
the agency to investigate itself. As discussed
before, this action is rarely successhul — the
matter is often bucked down to the perpetrators
of the fraud. To make matters worsa, members
of Congress may not be willing to protect your
identity, even if you ask them to, because of
the inexperience of the congressional staff in
dealing with the bureaucracy or the individual
members courage t0 stand up to a large
bursaucracy or comparny.

Whistieblowers often make the mistake
of thinking that their best ally to exposse the
fraudulent activity is the authorizing committees
in the Congress that give the bureaucracy its
money. Although some congressional
committees have a vigorous oversight staff,
many of the members of the committees are
captured by the same influencss that pressure
the individual member of Congress.

For example, the Pentagon procurement
scandals in the 1980's have shown that cozy
relationships exist between some members of

congressional committees and contractors. The

Armed Services Committees in the Housa and
the Senate often have members appointed to
them because of the largse defense contractors
or military installations in their state or district.
t membaers of Congress do not have much
military activity in their state or district when
they are first appoimed to the commites,
Pentagon money gradually gravtates to thew
area because of their own efforts or because
the Pentagon and the defense contractors are
trying to win influencs with the committes. in
addition, in 1987, the Chairman of the House
Armmed Services Subcommittee on Procurement
and Miltary Nuclear Systems received 80
percemt of his yearty honorana from speeches
from defense contractors. His is not an isolated
case: 6 of the other 18 members of his
committes also received more than 50 percent
of their yearty honoraria from defense
contractors.

It also is imponrtant to remember that as
an institution, Congress can be as unwilling 10
hear bad news as the Executive Branch. It is
true that some of the major scandals of the
1980's have been exposad with the help of
centain congressional commatees, but oncs the

o 14
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Employer not
to punalivze
persan n
seavunt of
service,

Leave to
member
duting petiod
af efence
sefvice.

Contract of
:mpl--yn‘lcn( not
{0 tcrrinaie,

Dicfonce (R edadedistaecuiy At

9.—(1.) An employer shall not penalize 2 person cmployed by him, or prejudice
such a person m his cmployment, whether by reducing his salary or wages, dis-
missing him or in any ather way, for the reason thai that person is rendering service
or liable to render service in a part of the Reserve Forees ar of the Citizen Farces.

Penalty: Two handred dollins, T -

(2.3 In any procecdings lur an olfence against the last preceding sub-section, the
burden is upon the cnployer o prove that the person proved 0 have Leen
penalized or prejudiced in his employment was so penalized or prejudiced for
somic reason ather than the reason afleged in the charge.

10, Where an emiployer of a member is required to allow annual or periodical
halidays or leave 1o the member, the employer shall not, except at the request aof
the member, atlow the bolidavs ar leave at times cnmpriscd within any period of
abeence an Defence service of the member, but notlung in this section deprives
a member of any right to any holidays or leave to which he would otherwise have
heen entitled. . .

Penalty: Once hundred dollars,
11.—(1.) Subjcct to this scction, where—
(«) a member is cployed under a_contract of cmiployment immediately
before commencing a period of Defence service or immediately before
a notice is served on him under the National Screice Aet 1951-1968 or
the Defence Act 1903-1965 calling him up for Deleuce service: and
(4) in the case of a member wha is employed under a contract of cmiploy-
ment other than a coutract of apprenticesliip—has been so employed
for not less than thirty days,
the contract shall not be, or be deemed to be, terminated by reason of the member's
abscnce from work during his period of absence on Defence service, but thic

contract—
(¢) is suspended from the commencement of the period of absence on

Defence service: and
(/) unless carlier terminated, ceases to be suspended at the expiration of
the period of absence on Defence service.

(2.} Nothing in the last preceding sub-scction renders the emplover under
the contract of employment liable (o pay the member for any time during his period
of absence oun Defence service.

{3} Sub-section (1) of this section does not prevent the termination of a
conreact of appreaticeship if the Minister cousents.

(-1.) Sub-scction (1.} ~f 154 jection does not prevend-the termination of a con-
tract of cnmployment it azmber. having conplerad a period of Deferze service,
does nat apply te resume work uader the contrast within a period of thirty davs,
or within such loager period f anv) as the Minister, havine regard to the circum-
<tances of the casel determines, atter the completion of the periond of Detence
Servics.

(5.0 A period during which a contract of :;;\pxcn:iccﬁlti[) is suspended under
subaacetion (1) of this <zction <hotl, except as (he Minister otherwice dircets—

() in the case of Defence cervice renderced by a member in tie Revular

: Army Sapplement, being cervice uader the Nussona! Service der 169581 -

1963 or service as an oficer in purauescy of an appoinument referred

to i sub-<ceiion (1) oc cub-seeticin (200 ef section 28 of that Act—1¢

deenied not o be a period of work und>re the contract far the purpose

of determining the daie on which the member is to be deemed 1o iave
completed the petiad of cmplovmeat under the contract; and

(4 in any othar casd—hbe deemed to be cuch a periad for that purpose.
.

(6) Tixcept as otherwice pravided by this Part ar, in the case of a contract of
appeonticeship, s the Mmicter otherwise direets, a petiod during which a contract
of ciaployinent i suspended under sub-szction (1) of thic scction <hull be deemad
oot 1o be a period of cmplaymene nasder the contract,

(Ve 1= 19769 1 Ddec. €0)
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Table 1
ALLEGATIONS CONTAINED IN COMPLAINTS RECEIVED
DURING FY 1989 UNDER 5 US.C. 51214

Number of
Nature of Allegation Complaints®

Alleged abuse of merit staffing requirements or
procedures, primarily the alleged granting of

unauthorized preference or advantage, or solicita-

tion or consideration of unauthorized recommendations,

deception or obstruction of the right to compete, and

attempts to secure withdrawal from competition

[5§2302(b)(2), (4), (5) and (6)] 395

iw,fAHeged discrimination on the basis of race, color,

Sex, national origin, religion, age, or handicapping
conditon [§2302(b)(1)(A)~(D)] 333

Alleged reprisal for whistleblowing [§2302(b)(8)] 245

Alleged reprisal for exercise of a right of appeal
[§2302(b)(9)] 190

Allegztions which did not cite or suggest any prohibited
personnel practice or prohibited activity® ' 185

Alleged. violation of 3 law, rule or regulation implemcnting
Or concerning a merit System principle [§2302(b)(11)] 126

mismanagement, Bross waste of funds, abuse of authority, or a
danger to public health or safety [§1213(c) or §1213(g)]’ 112

;

—_—

M . . . . . .
Tkis category refers 1o the number of complaints which contained a particular allegation,
Although these types of complaints may not, on their face, indicate (he exstence of any matter within the
OSC's invzstigative jurisdiction, follow-up contact is made with the complainant to ascertain the exact nature of
‘he complaint, and 10 determine whether there is any basis for further OSC action.

7 These types of allegations are treated as whistleblower allegations which may be referred to the agency
concerned under §1213(c) or § 1213(g) for agency review. Nevertheless, if the allegation concerns an employment
Tatter, the OSC carefully reviews it o determine whether the mauer may be treated as an allegation of a

*« Sibited personnel practice or other prohibited activity within its investigative jurisdiction. If s0, the OSC
“rostigates the marter,

10
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Table 1

ALLEGATIONS CONTAINED IN MATTERS RECEIVED
DURING FY 1992

NUMBER OF
NATURE OF ALLEGATION ALLEGATIONS
Reprisal for whistleblowing [§2302(0)(8)] 575
Discrimination on the basis of race, color, sex, pational origin,
religion, age, Or handicapping condition [§2302(b)(1)(A)-(D)] 44?2
Attempts to secure withdrawal from competition (§2302(0)(5)] 20
Violation of a law, rule or regulation implementing or concerning a
merit system principle (§2302(b)(11)] 376
Reprisal for exercise of a right of appeal (§2302()N] _ ifé
Granting of unauthorized preference Or advantage (§2302(b)(6)] 349
Allegations which did not cite or suggest any prohibited personnel
practice or prohibited activity’ 199
Disclosures of alleged violation of a law, rule or regulation, OT gross
mismanagement, gross waste of funds, abuse of authoriry, Or a
danger to public health or safety (§1213(c) or §1213(2))" 90
Violation of the Hatch Act by a federal employee (§1216(2)(1)] 69
Discrimination on the basis of non-job related conduct [§2302(b)(10)] 68
Violation of the Hatch Act by a state ot local government ermployee
(§1216(2)(2)] 87
Appointment, promotioﬁ. or advocating the appointment Of
promotion of a relative [§2302(b)(7)] 75

* Although these types of allegations may oot o0 their face, indicate the existence of any matter within the
OSC's invesugative jurisdiction. follow-up contact is made with the individual to-asceriain the exact narure of the
aiiegauon and to0 determine whether there is any basis for further OSC action.

* These rypes of matters are allegations of wrongdoing in government programs of operations received from
emplovees through the OSC whistleblower disclosure channel which may be referred to the agency concerned under
$1213(c) or §1213(g) for agency review. If the empioyee alleges that an adverse personal action occurred beczuse
of the disclosure, then the OSC carefully reviews it 1o determine whether the martter may be treated as an allegauon
of a prohibited personnel pracuce of other prohibited acuvity within its investigative jurisdiction. If so, the osC
wnvestigates the matter.

12 U.S. Office of Speeial Counsel Fiscal Year 1992 Annual Report




Table 1 (continued)

ALLEGATIONS CONTAINED IN MATTERS RECEIVED

) DURING FY 1992
NATURE OF ALLEGATION

Arbitrary or capricious withholding of information requested under

the Freedom of Information Act [§1216(a)(3)]

Solicitation or consideration of unauthorized recommendations
(§2302(b)2] '

Deception or obstruction of the right to compete [§2302(b)(4)]

Discrimination on the basis of marital status or political affiliation

[§2302(b)(1)(E)]

Other activities allegedly prohibited by civil service law, rule
regulation [§1216(2)(4)]

Coercion of political activity [§2302(b)(3)]
Total

or

NUMBER OF
ALLEGATIONS

29

232

27

3,156°

s . i .
Each matter may contawn more than one allegation. Thus, this total exceeds the total number of matiers

received.
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Table 2

ALLEGATIONS_L-CONTA.INED N MAT'I‘ERSREFERRED FOR FIELD
~ INVESTIGATION DURING FY 1992

NUMBER OF
NATURE OF ALLEGATION ALLEGATIONS
Reprisal for whistieblowing [§2302(b)(8)] 155
Reprisal for exercise of an appeal right [62302(b)(N)] 97
Unauthorized preference or advantage granied (0 improve or injure
the prospect of employment of any person (§2302(b)(6)] 35

Deception or obstruction of the right to compete for employment

' (§2302(b)(M)] 25
Discrimination on the basis of race, color, seX, pational origin,
religion, age, handicapping condition, or marital status
(§2302(b)(LX(A)-(B)] 20
Violation of a law, rule or reguiation implementing or concerning a
merit system principle (§2302(b)(1 1)) 36
Violation of the Hatch Act by a state or jocal government employee
(§1216(a)(2)] 28
Discrimination on the basis of conduct not related 10 job performance
(§2302(b)(10)] 7
Appoinﬁnem, promotion. or advocating the appointment OF promotion
of a relative [§2302(b)(7)] 16
Securement of withdrawal from competition [§2302(b)(5)] 4
Other activity prohibited by civil service law, rule or regulation
(§1216(2)(4)] 4
Violation of.the Hatch Act by 2 federal employee [§1216(a)(1)] ‘ 27
Violation of the Freedom of Information Act [§1216(a)(3)] 1
Solicitation or consideration of unauthorized recommendations
[§2302(b)(2)) 4
Coercion of poiitical actvity [§2302(b)(3)] 1

Total 460°

6 . . . . .
Each matier may contain mofe than one allegation. Thus. this total exceeds the total number of MAHErs

sctually referred for field invesugation (270).
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Whistleblower Disclosures

In addition to its investigative and prosecutive missions, and pursuant o §1213(a), the
QSC provides a safe channel through which federal employees may disclose information
evidencing a violation of law, rule or regulation, or gross mismanagement, gross waste of funds,
abuse of authonty, or a specific and substantial danger t0 public heaith or safety.

Upon receipt of such information from a federal employee, the Special Counsel is required
by §1213(c) to transmit the information to the head of the agency concerned if the Special
Counsel determines that there s a substantial likelibood that the information discloses the kinds
of wrongdoing described in the statute. The 0SC will not divulge the identity of an employee
who provided the information unless he or she consents. The agency head is then required to
conduct an investigation and submit a report to the Special Counsel on the findings of the
investigation. The Special Counsel sends the agency report with any COmUmENts provided by the
employee who made the disclosure and any comments Of recommendations by the Special
Counsel to the President, the congressional committees baving jurisdiction over the agency, and

the Comptroiler General.

The Special Counsel may determine, after review of information received from an
employee, that there is not a substantial likelibood that the information discloses the type of
wrongdoing described in §1213(a)- In such cases, the Special Counsel may, under §1213(g),
require the agency head to review the marter and inform the Special Counsel in writing of what
action has been or is being taken thereon for transmittal to the employee.

The OSC is not authorized to investigate allegations of the kind described in §1213(a).
Nevertheless, complainants often include information which may pe covered by §1213(a) with
" their allegations of other prohibited activities within the OSC’s investigative jurisdiction. The
CEU identifies disclosures that may qualify for stattory referral to an agency in its inital
review of complaints. The CEU refers any such disclosures to the Investigation Division’s
Disclosure Unit for further review and follow-up with the complainant as needed to confirm the
facts and issues involved. After completion of its review, the OSC decides whether 10 1y
transmit the information developed 10 the agency concerned under §1213(c) or §1213(g) @)
refer the matter to the agency Inspector General or comparable office for any appropriate acuon;
or (3) close the mauier without further action.

During FY 1992, the OSC received and considered 136 matters for possible referral 10
the agency concerned under §1213(c) or §1213(g). In addition, 13 matiers were carried over
from FY 1991. During FY 1992, the 0oSsC -- -

@ referred five disclosures for investigation and a report under §1213(c);

® referred eight disclosures for a report of actions taken or 10 be taken thereon
under §1213(g):

- L.S. Office of Spec:al Counsel Fiscal Year 1992 Annual Report




° referred 23 disclosures to the agency Inspector General:

e closed 93 marers due 10 lack of sufficient basis for further action; and

@ carried the remaining matters over to FY 1993 for completion of review,

Results of Referrals

During FY 1992, the OSC received and closed t
statutory referrals previously -had been made.
following results from statutory referrals --

€n reports from agencies to which
OSC review of agency reports disclosed the

Section 1213(c) Referrals:

Allegation substantiated in
whole or in part:

4
Allegation not substantiated: 2
Section 1213(g) Referrals:
Allegation substantated in
whole or in part: 5
Allegation not substantiated: 1

In the nine cases in which allegations were substantiated, the a

gencies reported the
following corrective actions, with more than one action in some cases:

Agency regulations or practices

changed: 5
Disciplinary action taken: 1
Other: 3

U.S. Office of Special Counsel Fiscal Year 1992 Annual Report
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THE ASSOCIATION OF PROFESSIONAL ENGINEERS AND SCIENTISTS, AUSTRALIA Representing
Professional Engineers Branch, Queensland Professional Engineers
PreiS<sional Scientists Branch, Queensland Office and Scientists

in Industrial Affairs

Reference

13 January 1995

The Secretary
Senate Select Committee on Unresolved Whistleblowers Cases

Parliament House

Select Commitiee ON

CANBERRA ACT 2600 Unresoived

Whist'eplowe!

Dear Mr Elton Humphery,

THE CASE OF MR GREG MCMAHON
ONE OF THE NINE UNRESOLVED WHISTLEBLOWER CASES IN QUEENSLAND

The Association of Professional Engineers, Scientists and Managers, Australia notes with appreciation
the interest shown by the previous Senate Select Committee on Public Interest Whistleblowing in the
case of one of our members, Mr Greg McMahon.

The Association understands that the present Select Committee seeks to gain further insight into the
provisions necessary for effective Whistleblower Legislation by a study of actual cases as yet
unresolved in various jurisdictions in Australia. The Association presumes that the fact that these
cases remain unresolved indicates the value they may have to the Selection Committee in identifying
key issues for the protection of bona fide whistleblowers from reprisals because of their public interest
disclosures. ,

This Association has a parallel interest in the protection of its representatives in the workplace,
representatives who bring the attention of the Association to breaches of industrial awards or
agreements or who otherwise represent this Association and its members.

In the case of Mr McMahon our separate interests may converge into one concern: that concern is
that a public servant, rendering lawful service to the Crown in two separate capacities, one with the
Queensland State Government and one with the Commonwealth, appears to us to have been
disadvantaged in his employment with the first because of his lawful obligation to the second and
because, as an elected representative of this Association, he reported the alleged breach of State and
Commonwealth legislation to the proper State and Commonwealth authorities.

This Association has represented the interests of Mr McMahon since 1989 in his efforts to secure a
proper investigation of his complaints. Those representations continue to this day. It is clearly
understood that the Select Committee is not empowered to determine Mr McMahon’s complaint.
Selected correspondence however between the Association and Government authorities concerning
efforts to secure such a determination are offered to the Select Committee for the demonstrations they
provide of the difficulties faced by officers in Mr McMahon’s predicament. Those letters are:

APESA letter to PSMC dated 18 Aug 1992
PSMC letter to APESA dated 14 Sep 1992
APESA letter to PSMC dated 13 Oct 1992
PSMC letter to APESA dated 1 May 1993

O O ® 0»
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While these letters provide much material for an essay on the Queensland Government Public Sector
Management Commission, they also provide illustrations of general issues relevant to proposals for
Commonwealth Whistleblower Legislation.

# A State Official disclosing breaches of Commonwealth Legislation by other State
Officials.

In such a situation the Association would prefer an administrative environment wherein both the State
Administration and the Commonwealth Administration had the interest and the power to act to redress

this type of situation:

- The State Administration should be interested because the breach of law involves
State officials.

- The Commonwealth Administration should be interested because the laws breached
are Commonwealth laws.

The worst situation would be where:

The State Administration washed its hands of the matter because the laws breached
were Commonwealth laws.

The Commonwealth Administration remained uninvolved in the matter because the
officials involved were State Officials.

Half of this "worst situation" may exist already in Queensland: the APESA letter of 13 October 1992
included a request that documents be safely stored because they may contain information material to
the breach of Commonwealth Legislation (page 2, third paragraph); the PSMC letter of 7 May 1993
refused the request partly because breaches of Commonwealth legislation are not within its jurisdiction
(page 3 second last paragraph).

The Association recommends that the Commonwealth not complete this "worst situation” with respect
to whistleblowers of the special cdtegory discussed, by excluding them from coverage by the
protection of proposed Commonwealth Whistleblower legislation.

The Association recommends that Commonwealth legislation provide effective protections to State
Officials who disclose breaches of Commonwealth legislation or fraudulent misuse of Commonwealth
funds by other State Goverment officials.

# Safe Storage of Evidence

This issue was raised by the Association with the PSMC because of destruction of documents by a
Department in the early stage of Mr McMahons problems. On this issue the PSMC gave the other
part of its reason for not agreeing to our aforementioned request: that it did not administer the State

Archives Act.
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Effective legislation, and the administrative policies supporting the enforcement of legidation,
protecting public documents and/or evidence from destruction or loss, or from tampering, may be of
assistance to whistleblowers in persuing any rights given them by Whistleblower protection
legislation. Such reforms however will not assist whistleblowers where vital documents or tape

recordings or photographs are lost or destroyed.

We suggest that there are two provisions that the Select Committee might consider to improve the
effectiveness of Commonwealth Whistleblower Protection legislation with respect to the safe sorage
of documents material to proving reprisals against whistleblowers.

1 Relevant powers, functions and expertise in administrative law should be given to a
Whistleblower Protection Authority in order that this independent body could obtain
and secure such documents in the interest of justice. Such a body should report to
Parliament breaches of any Acts by Departments pertaining to the proper storage and
handling of public documents relevant to investigations into reprisals sgainst
whistleblowers.

2 The burden of proof of any reprisals should be structured such that:
(a) the whistleblower has the burden of proving the disadvantages suffered, and

() the disadvartage being proved by the whistleblower, the burden of proving
the motive for the alleged reprisals should be with the employer.

If with this reverse onus of proof with respect to motive, the employer is umble to
produce documents or tapes or photographs known to exist, or that should exist if the
employer followed proper procedures associated with the motive for the aleged
reprisals argued by the employer, or if the employer is able only to produce tampered
or altered or partial documentation, then the disadvantage resulting from this Boss or
diminution in evidence would fall upon the employer. The disadvantage then would
be falling onto the party to the dispute that is responsible for safeguardmg the
documents.

# Protection of Whistleblowers who are in the Senior Executive Service.

Both the Queensland Commission fer Public Sector Equity and the Commonwealth Merit Praection
and Review Agency can not allow appeals against appointment to promotions within their respective
Senior Executive Service. With respect to the PSMC in Queensland, the determination that there be
no appeals against SES appointments appears to be the dominant principle of that body. That principle
is stronger than, it appears, the adherence of the PSMC to its major functions enunciated in #ts own
Act relating to fair and equitable treatment of public sector employees and for application of equal
employment principles in the management of and employment within the public sector. Beyend the
provisions of the PSMC’s Act excepting SES positions from its appeal provisions, the PSMC has
extended the veto on appeals againg SES appointments to effect a veto on investigations of 2 much
wider range of administrative actiors that could be used to inflict reprisals against whistleblowers:

- The standard on Far Treatment issued within guidelines set out in regulatiom made
pursuant to the PSMC's Act extends the appeal veto to "issues of a kind whick could
have been raised inan appeal” under another standard, even if that other sandard
says there is no right of appeal (PSMC letter 7 May 93 page 3 middle paragmaph)
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- The Commission can refuse to investigate what it considers amounts to "a form of
appeal” or "de facto appointment appeal” (PSMC 14 Sept 92 page 1 second last
paragraph and PSMC 7 May 93 page 1 fourth paragraph)

- The PSMC have a policy "that it will not investigate individual grievances except in
the context of an appeal (PSMC 14 Sept 92 page 1 third last paragraph)

Most of the punishing reprisals that can be imposed on Whistleblowers can be linked to "issues of a
kind ...." or "a form of appeal” or an "individual grievance" and would thus be caught by the wide
net of embargos drawn by the PSMC from the narrow veto on specified appeals actually written in
the PSMC’s Act.

We suggest that the Select Committee needs to decide whether under Commonwealth Whistleblower
protection legislation the veto on appeals of appointments to the SES that applies in the Australian
Public Service is also to apply to whistleblowers blacklisted from such appointments or otherwise
disadvantaged in SES selection processes.

This Association supports the recommendations of Tony Fitzgerald QC in his report on corruption
within the Queensland Police Force. Appeal provisions need to be widened rather than limited with
respect to appointments to senior positions. The Association recommends that any limitations on
appeals are not allowed to limit investigations into discriminatory practices and reprisals against
whistleblowers. :

# Avenues for an Investigation

Avenues available to Mr McMahon to have his complaints investigated are now limited essentiaily
to the Courts. The reasons we hold this view are as follows:

(a) the principal events occurred before the dates of effect of the Queensland Anti-
discrimination and Whistleblowers Protection legislation

®) The Industrial Commission could deal with secondary matters, but the Industrial
Relations Act has no provisions for obtaining damages or compensation for the loss
in income and career advancement that Mr McMahon has suffered

(c) Legal, administrative and political advice provided regarding Mr McMahon's
situation has recommended against Mr McMahon taking his complaints to the
Queensland Criminal Justice Commission

@ The PSMC continues to refuse the requests of this Association for granting Mr
McMahon a Fair Treatment Appeal.

It is difficult to predict whether the attention given to Mr McMahon's situation by the recent and the
present Senate Inquiries will assist those endeavouring to obtain a fair hearing of Mr McMahon’s
complaints or whether the Inquiries will cause the system to shut down on the various requests being

made.

This Association believes Mr McMahon's only opportunity for a fair hearing is before the Courts,
through an action taken under the Defence Re-establishment Act.
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The substantive issue upon which Mr McMahon drew disadvantages onto his employment was Mr
McMahon'’s obligations to render service to the Defence Force, which is an issue of primary concern
of the Commonwealth and a matter of substantial public interest.

The Association believes that the Senate Select Commission would be serving the public interest with
respect to the issues Mr McMahon’s case raises if it recommended to appropriate Commonwealth
Government authorities, certainly to the Office of the Attorney-General, that Mr McMahon be granted
legal aid for taking his complaints before the Couns.

Yours faithfully,

/<'/¢,¢4Q cel e —es

K H Richards LL.B
Senior Industrial Officer
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THE ASSOCIATION OF PROFESSIONAL ENGINEERS AND NCIENTISTI, AUSTAALAN . "*i - d Represenning
rofesstonal Engineers Brancn, Queenstand . E ; Projessional Engineers
3 3 and Sciennsts

fessional Scienusts Branch, Queensiand Otfice - ;
ot in Inaustriai Affairs

Reference

18 August 1992

The Commissioner for Equity

Public Sector Management Commission
Executive Annex

George Street

BRISBANE 4001

Dear Dr Burton,

1 refer to our meeting, Mr G McMahon also in artendance, at your office on 15 July 1992 and to
our subsequent telephone conversation of 16 July 1992 concerning possible procedures for
investigating complaints by Mr McMahon of discrimination in his employment.

Your suggestion of submitting an application for a fair treatment appeal, waiving the conciliation
- process and proceeding directly to the investigation stage has been considered. The Association and
Mr McMahon would happily explore all possibilities for conciliation.

The Association would feel most at ease with a further artempt at conciliation of these matters if
your office, prior to this process gexing underway, could inform itself of the following:

(@) The opinion held of Mr McMahon's performance since 1 September 1991 in his
new duties 1o which he was transferred after his formal grievance to the Director
General of QDPI in April 1991. Mr McMahon's duties have bgen:

1) Manager Market Reporting Service: Supervisor, Mr Roly Nieper, Executive
Director Agribusiness Group (ph 239 3091)

Q2 Manager Indonesian Desk and Manager International Agreements,
Supervisor, Mr Grant Vinning, Manager Agtrade (ph 239 3266)

©) Other duties in cooperation with Mr Brian Bergs, Acting Manager Business
Deveiopment (ph 239 3308)

®) The names of the officers from the Water Resources Commission whose opinion of
Mr McMahon were sought by Mr J Gilmour of the Department of Environment and
Heritage when short listing applications for the position of Director of Environment
Planning Branch (Ref No EN81/91) about January 1992. These opinions were
related to Mr McMahon by Mr Gilmour in a seiection feedback interview on 6
March 1992 (an excerpt from the record of this interview is attached). The
continuation of the stereotyping of Mr McMahon, regarding his Union and Army
Resecrve activities, in promotion processes, even aiter the admonition of these
practices by the Investigating Officer for Mr McMahon's grievance, is one of the
major reasons for this marter being brought before the PSMC. Cerainly the
Association and Mr McMahon would not like to see the records and notes
associated with this selection process misplaced or destroyed. '

Please address corresponaence (0
447 Upper Edward Strect, Brisbane Qld <000 — Phone: (07) 832 1477 — Facsimile: (07) 832 1268




(c)

The names of officers of Water Resources Commission affected by the practice in
the Commission of shifting officers to less responsible positions when the CED
evaluations of their original positions were higher than the officer’s classification.
These practices were described as a standard response by Water Resource
Commission by their representative Mr Pegg at a meeting about the Eminent
Professional Scheme held on 23 March 1992. The meeting was attended by four
executive directors of QDPI. by Ms Anna Sefton of the PSMC and by Mr -
McMahon invited as APESA representative, amongst others. Mr Ray Pople of
QDPI immediately explained to Mr Pegg the impropriety of the practice and the
requirements of PSMC Standards. Other participants have confirmed their memory
of this exchange Mr Pegg/Mr Pople to Mr McMahon; however the Association is
concerned that further victimisation of Mr McMahon may occur if an investigation
of this matter is traced back 10 Mr McMahon. Clearly the issue involves members
other than Mr McMahon and should not therefore be part of the conciliation

process.

The Association also requests the opportunity of an interview with Mr W Boughton as was
requested as part of Mr McMahon’s original grievance (see letter attached) but not agreed to by the
" Grievance Directorate. ’

The Association and Mr McMahon request that you hear any appeal should the conciliation process
_ be unsuccessful.

Yours faithfully,

Colin Puls

Senior Industrial Officer



EXCERPT from
RECORD OF DISCUSSION between

MR ] GILMOUR AND MR G MCMAHON

6 MARCH 1992

START OF EXCERPT

IG

GM

IG

GM

JG

GM

}G

‘oM

Initially your application was rated highly. [ did the rating. There were four on the panel,
Dennis Cook from Premiers being the expert. Dennis did not support vour application. 1
phoned Water Resources people I knew and they also did not support your application. Do
you want to know the reasons?

Yes please

We are looking for team work here, a team builder and the opinion was vou would be
divisive. There was also a problem of your availability. You spend a lot of time in study
and in the army. Are you still in that?

Yes

Well the work here is intense and we nead someone who can handle the work load. You
do not have much planning experience either which is important to the job.

1 am surprised that you didn’t think I had plannihg experience. 1 was the Senior Planner at
Water Resources. ’

Can I ask who vour spoke to there?

That won’t serve any purpose - they are all people whose opinion I respect and I meant by
planning town planning. -

1 see. My experience with town planning was work with Arthur Muh! on the Wolffdene
Darmn back in 1980 odd. I also hold a Local Government Engineering Cartificate where [
passed examination in town pianning. I probably did not emphasise this in my application.

END OF EXCERPT
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KENMGCRE TLD <069
7 May {99

Director

Grievancas and Appeais

Public Sec:or Management Commission
Executive Building

100 George Street

BRISBANE 4000

Dear Ms Norion,
POST SELECTION FEEDBACX

I refer to various conversations during March 1991 invoiving vourseif and myseif and Mr Geoff
Kenney of the Association of Professional Enginesrs, Austraiia, concerning my grievances with the
Water Resources Commission. Also discussed were procedures for post selection fesdback
regarding considerations and decisions made by the selection pane! for General Mznager and
Deputy General Manager positions within the Water Resources Commission.

I formally request post selection fesdback Tom the PSMC representative on that Selection Panel,
Dr W Boughton. I undersiand that Dr Boughton is unwiiling o give this fesgback by himseif and
wishes 10 do so in company with the chairman of the Selection Panel. My situation is that cecisions
concerning my employment, about which I have initizted grievance procedures, were decisions
made by the Commissioner for Water Resources who was also chairman of that Seiection Panel.

I understand from discussions with Ms G Honeyweil of vour office, who refayed to Dr Boug=ton
my origiral request, that Dr Boughton saw his role as ensuring that correct procedures were
followed by the panel, and that he would not be abie to answer guestions of a technical nature that
might arise in our discussions. Whiist I am seeking feedback on the rasults of the selection panel’s
considerations, particuiarly with raspect to the content of the report prepared oy the panel, [ was
not intending 0 question Dr Boughton on maters of a tecanical nzture but oniy on the procsdural
aspects. Rather than debate marers of a technical narure with Dr Boughton, it is my intention,
having identified technical issues germane to the panei's repor. o raise these as part of the
grievance procecures alrzady initiated. which ciearly wouid than invoive the shairman of te
Selection Panel. [ therefore formaily request a reconsiceration of the matter, and that Dr Boughion
agree (o the feecback session with me without any other person in zmendance.

If, however, I zm compelled 10 ottzin the post selecticn feedbac only with the chairman of e
selection panel in artendance, I request that | be perminad to be aczompanied at the posi seiection
feedback discussion by Mr Geoff Kenney. :

The assistance given 10 me in these matters by vour office is much eppreciated.

Yours faithfuily

/. '// ,’,- ',’/I/,
L

“G M MCMAHON
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DR CLARE SURTON TeLnpUCSE (OT) 334 5766
COMMISSICNER ¥CR PUBLIC SECTOR EQUITY
14 Septemper 1992
Mr Colin Puls
Senior Industrial Officer
APESA
47 Upper Edward Strest
BRISBANE { 4000
.Dear M¥Mr Puls
I am writing in response tO your letigx oI 18 auvgust 1992,
concerning complzints by Mx McMahcn aboud discriminatcion in his
employment on the Dbhasis of (1) what you refer o as
"stersotyping” of Mr McMahon regarding hig Union and Acmy Reserve
; .

activities, and (ii) ¥r XMcMahon's 1
representative in a challenge to certalin

3
nyclvament

as an APESA
staffing practices.

apprzach is a further

ttempt at conciliation with the Depar 1t, and that you suggest
that my cffice investigate wvericus sackgreund matters pricr to
such attempt. ’

I will respond to thes& maiters separately.

In rélaticn te the "stersciypiag” cleim| tnis Commission would
be unable to pursue the apgrcach you have prcposed.

Iin particular I em concerned adout eny propcsal that this
Commission shouid "investigate" any appect of a particulas

seiecticn fcr an SES appointment, e€Spec
was made by, or on behalf of, en unsucc
position ccncerned.

spsful applican

h1ly where the propesal
for the

In general, and as I indicated to ycu phen we met, it Is the

sstablished policy of <this Cormissipn that It will not
investigate individual grievances excegpt in the context of a
formal appeal, as provicded ry relevang legislation or a 7sSxC
tandard.

Turther, in my view the investigation prquosed in this case woueld

PoL o
o~ ott

af

amount 2, in efiect,
selection process.

As vcu know, it is the Gevernment's long
there should be no right of appeal ag
Paragrapn 1.2.4 of the Commission’s RE

Standard accordingly provides only tha
Standard apply to SES selections. No appg

of appezl against the outisme oI the

anl:

shed pclicy that

Fe8talis
falnst SES selecticns.
cmultment and Selection

b the principles of the
ba]l process is available.

|}
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AS &an alternative tc
represented on all SES
selection precess is sound
Standard are cbserved.
te that "ZXCEZRPT
ietter deces not indi
as "tha record of
ur making refersnce
t:es, but not

-
e

1
-

-y
el

comment ¢n this me
t 13 not clear to me that the exchange
is evidence of "steresctvping”
and army activitlies.

can make n
-

e

ﬂ

-

The cuestion of whether ¥r McMahon'’
at

dutiss of the 82§ pcs cn
considered by the selection panel is nct
to determine, given the lack of an

-
‘.\_l

-~

Likewise I cannot “investigate" what
held ¢f ¥r McMahcn’s performance in
SeLeCu‘OP, although such ¢vinicns may,

to his union activiy
otn
in relatic
§ aval

issu
arreal
og

i

the Commissicn
L0 ensure thaz
ziples set out in

b 1
[t
S
in
e

LSCUSSION™ hed to
but youxr le refers
The excergt has Mr
lon’s  study and earmy
Les.

attac
tler

er than to observe that
recorded in the excerst
N to Mr McMzhon’s upicn

iability to perform the
P was inappropriately
for me (cr anyone else)
L right in such cases.

inions others may have
Lhe context of an SES
L principle, te relevant

To a Fair Treatment Ap,ea*

On the othex hand, if the asscciaticn’s cpncern is that the terms
oI settlement oI Mr McMahcon's original prievance are not being
observed Dby the Department, it is opej to you tc raise that
concern at an appropriately senior lgvel in the Department
initially, end ultimately with this Commission by way of a Fair
Treatnent appeal if that apovroach is unduccessiul.

In the event of a Fair Treatment Appeal! the Commission would
reed tc be satisfied that -

{a) the appezl is not about mattegs which are in zelation
to an SES selestlicn for which Mr (McMahon weas
unsuccessiul;

{(b) the eappeal concerns cnly a -laimed Zailure by the
Department to abide by the tedms of *he sectlement cf
the original grievence; and

(c) that the outcome scught Ly Mr|McMahen is sufficiently
specific as to be carabls cf teing enforced, (eg a
direction to the Depariment tb abide by the terms of
settlement of the grievance, |rather than a direction
that certain peorle should| stop holding cerzain

opinicns about Mr McMahon).

In relation tc the second mat:ier, it is
Peing sought by su*pa*agrq:n (c) of ycu
the Asscciation’'s concern s that Mr ¥cM
Zor acting as the Associaticn’s represg

@ particular staffing practice.

nct clear to me what s
ter. It aprears thet
phen may be "victimised-
ntative and challenging




I am unaktle

practice
circumstances
separtment.

Lo ccmment on the accepltabil j
referred to without more ccmbrw
and any actual staffi ng

Certainly the Commission would be ser‘o~

-

L7 or otherwise c?
hensive details of
action taken by

A

the
the
the

sly ccncerned to find

tuau an cificer had been victimised sol <} on the basis thas they
were carrylng cut the role of a bcna ice representative ox
workplace ﬂeTant: of a registered union. nowever, as you will
no deukt recognise, it is often the case tHac much 4 ecends cn th

oartlc“Ta circumstances and the ¢fficer’s actions or statemanes.

I would be happy tc conside X any further gdeteils of thisg aspect
of vour letter if vou wish *o Provide thdm.
Let me rs-iterate *the point I made when jwe met nd have mace
&gain earlier in this letter: the Cermission w*ll not 1n-v*ma1ly
investigate matters such as vou set cut i3 yvour letter. But the
seniocr staff in the Grievance Hearin *gs Division are able to give
advice in relaticn to the coverage and progesses relating £o Fair
Treatment eppeals. In anti cipation ¢f guch a reguest, I have
advised Mr Howard whitton of ycur c¢irdumstances, e can te
contacted on 224 §683,
Finally, vou raise the issue oF Lest-selepticn fsedback from Dr
Broughten, As is clear fram zhis Lette., the Grievance
irectc:ate has nc¢ euthoritv <o intervehe in SES selsctions.
Although the selection was more than 1iE nonths ago, I have
referred vcu* request for feedback to the|Dir v,ur, SES threugh
the Chair c¢f the Puzlic Sect c* Management Commission. You can
€XPect a response from Dr Ccaldrake in the neax future.

Yours faithfylly
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13 October 1992

Commissioner for Public Sector Equity
Public Sector Management Commission
PO Box 100

NORTH QUAY 4002

Dr Clare Burton.

I refer to our letter of 18 August 1992 and vour letter of response received by fax by this office on
28 September 1992.

There is no outcome sought by this Association or Mr McMahon that is in the nawre of an SES
~appeal; there is no request nor thought of requiring removal from any appoinment of persons
benefiting indirectly from prejudicial treatment shown to be directed against Mr McMahon.
Policies regarding appeals shouid not therefore be relevant to the investigation this Association asks
you personally to conduct into a sequence of administrative actions prejudicial 10 Mr McMahon.
Evidence of this prejudice is contained in actions forming part of selection procedures and
processes, but this evidence is sought in the context of proving prejudice and not in the context of
appealing the appointment of other officers.
In preparation of Mr McMahon's grievance regarding prejudicial treatment, the Association needs
the "5 or 6" names of the Water Resources Commission officers who were asked by and gave 1o
Mr Gilmour opinions about Mr McMahon when Mr Gilmour was shordisting applicants for the
position of Director Environment Planning Branch, Department of Environment and Heritage about
January or February 1992. Mr Gilmour gave Mr McMahon the name of the Panel Member Mr
Cook who made criticisms; the names of WRC Officers should also be made available to him
through selection processes and feedback processes required by the PSMC Standard on Recruitment
and Selections without putting the issue into the context of "an SES appeai; or an informal
investigation.

Similarly your orfice is able to do other things helpful 1o Mr McMahon without limiting the
possidle courses of aciion open to vou by punting maters into the context of an SES appeal or an
informal investigation. Opinions of Mr McMahon's current performance could be sought as a
simple follow-up of his Deparumental grievance; this grievance was referred (o the Grievance
Directorate by the Investigating Officer on important maners, from which referral descriptions were
given to Mr McMahon of follow-up checks that would be made as to how he was being treated.
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Again, the admissions made at the QDP! meeting of 23 March 92 could be followed up as a simiple
consequence of the fact that a PSMC oftficer, Ms Anna Sefton. was in attendance at the mesting
during which descriptions of improper practices being used by one business unit were given, and
where another officer brought it to the direction of the meeting that those practices were contrary to
PSMC standards. Violation of PSMC Standards is something of natural interest to the PSMC. Mr
McMahon should not have to come forward to have this issue investigated. '

The PSMC also has the power under Section 4.9 of the PSMC Act to inform yourself of any matter
judged appropriate, as you explained to me at our meeting of 15 July 1992.

Most important of the requests made in our letter of 18 August is that safe storage be assured for
the next 3 years of the records of the PSMC, of the Department of Environment and Heritage and
of the Selection Panel members concerning the procedures and processes used in the selection of the
Director Environment Planning Branch. Disadvantaging Army Reservists in their employment
because of their service in the Army Reserve is contrary to Commonwealth Legislation. The
normal procedures of destroying records after one year should not allow destruction of records
important to avenues of redress available to this Association and to Mr McMahon in other forums.

In this lerter, though, the Association is trying to have in-service procedures, namely the Fair
Treatment Appeal conciliation and investigation procedures, resolve this issue.

A draft of a statement of complaint is attached for comment by vour Mr Howard Whitton as offered
us in your Fax letter. The statement seeks review of the grievance first investigated by the
Deparment. The statement also seeks, given that later actions of which Mr-McMahon complains
have come from the Office of the Director General, that these additional matters also be included in
the Fair Treatment Appeal.

The investigating officer’s report regarding Mr McMahon's grievance to his departmental head

" demonstrates the degree to which senior managers within QDPI have been given an opportunity to

correct and adjust for the treatment Mr McMahon has received. Exactly the opposite has occurred.
Mr McMahon was not "transferred” in QDPI after the grievance: he has been effectivelv demoted.

Clearly past processes used in administering Mr McMahon's complaint. and the outcomes these
processes have achieved, have been unsatisfactory and counter-productive.
The Association is critical of decisions taken by the Director of Grievances that have added to the

difficulties Mr McMahon now faces, including:

a. Refusal to obtain for Mr McMahon access to the PSMC representative on a
selection panel at which he was asked prejudicial questions




b. Refusal to direct the Investigating Otficer of Mr McMahon's grievance to
investigate his complaints in greater depth and to apply the proper standards of
proot to the facts as outlined in legislation and in the "Whistle Blowers" whitepaper.

The Association thus asks that you personally conduct the investigation if conciliation proves
unsuccessful. The Association requests that an APESA representative be entitled to accompany Mr
McMahon during any part of the conciliation or investigation process in which Mr McMahon is
involved and to represent him at any stage if Mr McMahon should consider it desirable.

What Mr McMahon seeks in the way of redress does not arfect others and can in no way be seen as
any form of SES appeal. Proper consideration of the first complaint would largely remove the need
to investigate most of the others. The initiatives of EEO and the recent anti-discrimination
legislation should be deterrents from further actions against him if this complaint establishes the
nature of the treatment he has received to date. Mr McMahon has established good working
relations with his current peers, subordinates and superiors, despite some significant disadvantages
(eg he is being paid more than his supervisor), and, (save the spoiling of these relations by this
renewed grievance action) has confidence of others putting the WRC episode in proper perspective.

Yours faithfully,

Colin Puls
Senior Industrial Officer



PO Box 285
KENMORE QLD 4069

October 1992

Commissioner for Equity,

Public Sector Management Commission,
Executive Building

George Street

BRISBANE QLD 4000

Dear Dr Burton,

NOTIFICATION OF GRIEVANCE UNDER PUBLIC SERVICE MANAGEMENT AND
EMPLOYMENT REGULATIONS 63.

I refer to the notificarion of grievance undér Regulation 63 made to the Director General, Department
of Primary Industries by letter dated 7 May 1991, and to the written report of the investigation of :hat
grievance provided me by letter from the Director General dated 6 August 1991.

Underiakings given me during that investigation process, as.well as the recommendations of the
investigating officers report. have not been implemented.. The practices of discrimination in my
employment and slander of my professional attitudes have con'tinuf,d, preventing me from resuming my
.career and denying me fair consideration for promotion. *Opportunities to minimise the disadvantages
to me and my family have been let pass, and I now face the added prospect of dropping $8000 per year
in salary below thar salary level that prejudicial dectsions have heid me to since 13 April 1989.
& e :
‘S}A B . -
I state my dissatisfaction wcigr@;%ing@s;rgazing officers report and with these outcomes of my grievance
and refer the original gﬁgqmefgad additional complaints to you for investigation and review, as
discussed with vou on 15"31? ™92 by Mr C Puls of the Association of Professional Engineers and
Scientists Australia. APESA lener of 18 August 1992, I understand, requests that the PSMC inform
itself of certain marters relevant to my grievance, preserve certain records and provide access to a
PSMC representative on a selection panel that is one subject to my grievance. The lezer also indicates
my openness to a further antempt at conciliation of this grievance; should conciliation be unsuccessful,
however, T request that you. as the Commissioner for Equity, investigate my grievan<z in a thorough,
fair and impartial marter, with regard to the appropriate standards of proof.

The substance of my grievance is that I have been prejudiced by decisions taken by the Water
Resources Commissioner and other officers of the Water Resources Commission in reiation to my
duties and my position, and that these prejudicial decisions have been made on grounds which are not
properly relevant to the appointment and selection process. In particular, I believe that important
decisions in relation to my :areer have been made on the basis of unsubstantiated opinion that my
performance has surfered from my commitment 10 service in the Army Reserve, and unsupported and
unparticularised assertions as to my capabilities made in association with criticism of my Army Reserve
Service. Other factors, associated with my appointment as a Trades and Labour Council representative
and as APESA representative within the Water Resources Commission, factors not relevant to the




performance of my work, have aso had a detrimental intluence on management decisions about my
career.

The decisions in respect of which I claim prejudicial treatment was shown are as follows:

The decision in April 1989 to appoint another officer less qualified less experienced
and junior to me 1o the position of Director Local Authorities Planning Division.
without my application having been given fair consideration.

The decision, announced in April 1989 and effected in June 1992, to remove from my
management control a large part of my duties and all but four of the 22 staff for whose
work I had been responsible by written contract signed only two months earlier (the
changes caused the CED rating of my job to drop from 1034 to 664).

On the introduction of the five pay point muiti-banding of salaries for band 2 and band
3 officers, the decision to place me on the +2.5% performance point on a CED scale
35% below the CED rating of the job for which I had a contract.

The requirement placed upon me to pay money for work done for the Department’s
Joint Coordination Committee. -

The decision to limit the time available to me for dnties:as Joint Union Chairperson to
5 hours a week, forcing me to0 use my. ewn time;. leave and flexitime to meet these

-

departmental duties. ‘ R

e - .
The decision in August 199¢ fto'l.‘g‘emove the remainder of my staff (which was
subsequently modified pvﬂger?.rﬁm of two of those staff) on the basis of the time (Shrs
a week) I had to givesf&thedujit Coordination Committee, and the expenditure of my
“creative energim’f‘\\ﬁﬂi\;”ﬁe%\rmy Reserve.
Unwarranted and ur‘izpportad criticisms of my behaviour and my ethics as a union
representative, 10 the detriment of my personal and professional reputation.

Rejection of the nomination by my Union of me for the Facilitator Training Course
(refated to job redesign within QDPI).

The decision taken in February 1991 not to restore me to the equivalent of my contract
position (Manager, Strategic Studies also called Manager Planning Studies) when my
contract position was substantially reconstituted.

The decision taken to redesignate another officer into the residual position I held, based
on a superticial change in the name of the position from Senior Engineer Overview
Planning 10 Manager Overview Planning, and to transfer me 1o a position subordinate
to a junior officer in a Division known to be about to be substantially down-sized by
the PSMC Review,

Improper consideration of my obligation o serve in the Army Reserve, and
construction of improper considerations about time and effort expended on approved
activities under Structural Efficiency and SARAS initiatives, by the selection panels for
the following positions: : ‘



a. General Manager Client Advisory Services Division. and Deputy 0 the
General Manager, Deputy General Manager Business Management Division,
General Manager Water Resources Assessment Division, and Deputy to the
General Manager, General Manager Water Management Divisions, and Deputy
to the General Manager, and Director, Policy and Corporate Development
Division within the Water Resources Commission advertised in December 1990

b. Director Environmental Planning within the Department of Eavironment and
Heritage, advertised in November 1991

The cumulative effects of the previous disadvantages imposed on my career
materialised in these selection situations. in that I came to them with a recent
history of demotions in responsibility caused by prejudicial decisions, instead
of good and reievant experience in senior management positions of higher
rasponmbxhtv leveis that would have been held but for the above prejudicial
decisions -,

Improper criticisms of my work attitudes and professional abilities by senior Water
Resources managers when acting as referees-to-my application for the position of
Director Eavironmental Planning with the. Depamnent of Environment and Heritage;
these improper criticisms were maae withiz-months of the investigating officer’s report
of my grievance, which repen’ stated that such criticisms were improper

Putting on my ﬁ]e wﬁrteg*cemxﬁems implying mispractice on my part with respect to
moneys and fail 339 move these comments from my file as was agreed during the
departmemal grie procedure. .

Actions to separate me {rom work areas in which I have professional standing, limiting
my claims for promotion to the Professional Executive Service.

Refusal of the nomination of me, a nomination made by the Executive Director
Agribusiness Group, to represent the Group on the PSMC Implementation Commirtee.

Statements made by a WRC Officers alleging blacklisting of me by the PSMC from
gver obtaining promotion to the SES.

Failure of the QDPI 1o transfer me, following the investigation of my grievance, to a
position equivalent in responsibility levels and pay to the position for which I have a
contract; such a transfer was denied me in spite of a six months trial (improperly
imposed.on me) which I successfully completed. and in spite of many positions being
available to accomplish this recommendation of the investigating officer's report

Favouritism shown to other officers in appointments and promotions

I request that | be protected from any further changes to my work situation while these processes are
proceeding other than as might be agreed to by myself.

To assist me to prepare fuilly my case I request:

a. The names of the "5 or 6" Water Resources Commission officers contacted by Mr J
Gilmour and who gave Mr Gilmour opinions about me while Mr Gilmour was
preparing the shoruist for the position of Director Environment Planning Branch, Dept
of Environment and Heritage during January February 1992.




b. The advantage of a feedback meeting with Dr Boughton.

both matters as discussed in APESA lerter 18 Aug 92.

I also request all PSMC records, departmental records and records of officers on the selection panel
for the position Director Environmental Planning Branch be safely stored for three yvears from the date
of gazertal of the appointment to this position. I request this to preserve for discussion material
relevant to my complaints that would be available for investigations by your Office and/or for other
enquires to which I remain entitled both administrative and legal.

N )
The outcomes I am seekmg DO NOT include displacement ﬁtom their positions of appointed officers

who benefited indirectly from prejudicial trearment shown tovine.
g ey

The outcomes I do seek are:

"9\\ g
a. a finding that | }m\@.be&;tfp?qudlced in my employment for reasons involving my
Army Reserveged \%ﬂ my trade union activity

b. Placement on a p level with conditions that on the balance of probabilities I would
have been on but for the prejudicial treatment I received, these backdated to the date
I would have gained such pay and conditions.

c. Action to place me in a suitable position in the Public Service with responsibility levels
meriting this pay and these conditions.

Yours sincerely,

G McMahon
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>y PUBLIC SECTOR MANAGEMENT COMMISSION

DR PETER COALDRAKE Tsiernone (07) 224 5800
CHA4IR OF THE COMMISSION

7 May 1993

Mr C Puls

Senior Indusirial Officer

The Association of Professional Erngineers
and Scientists, Ausiralia

477 Upper Edward Street

Brisbane: Qld 4000

Dear Mr Puls

I am writing in reponse to your Association’s ongoing correspondence in relation to Mr
McMahon’s experience of the promotion process, in particular your letter of 13 October
to Dr Burion in response to Dr Burton's letter to vou dated 14 September 1992,

As you may be aware, Dr Burton is no longer with this Commission.

I regret the delay in replying. I am sure that you will understand that in the light of the
issues addressed in Dr Burton’s reply, the relative urgency of other matters, and
difficulties in contacting a number of people from whom further information was
required, it was difficult to deal with this matter sooner.

In terms of whether Mr McMahon’s submissions are to be regarded as a de facto
appointment appeal. and the extent of the powers of the Commissioner for Public Sector
Equity 1o consider such an "appeal’, I have nothing further to add to Dr Burton’s letter
to the Association of 14 September 1992. .
In particular, vour letter raises two issues, namelv the use of comments from non-
nominated referees by Mr Gilmour, and accsss w0 fesdback from the PSMC
representative on a selection panel. '

In relation to the first matter, I am advised that Mr Gilmour has confirmed that in
preparing his short-list for the position. he consulted on a confidential basis with several
people whom he considered to be well-placed to comment oo Mr McMabon's suitability
for the positon. Those consulted in this way were not nominated by Mr McMahon. It
is not ciear whether these people were formally consulted as "referees”, but in this case
the distinction is somewhat academic.




As vou are aware, oniv the Principies set out in :ne Pubiic Sector Manavement Standarg

for Recruitment and Seiection are 1o appiv to seiecuons {or the Senior Executive Service,

There are no specific provisions in the Principies relating to referee comments.

I am advised that the the other members of the selection panel were unaware of Mr
Gilmour's consultations, and were also unaware of his shortlisting decisions: each
member of the panel reached their shortlisiing decisions independently of the others.

In particular, the other panel members were unaware of any adverse views of Mr
McMahon which may have been provided to Mr Gilmour.

It has not been established that any adverse comments about Mr McMahon’s claims 1o
the position were in fact made: Mr Gilmour refused to discuss the comments with Mr
McMahon in the feedback process, because he considered those comments to have been
obtained on an understanding of confidentiality.

While Mr Gilmour’s approach in this instance may have fallen somewhat short of the
high standard of openness encouraged by this Commission in relation to SES selections,
I am satisfied that Mr Gilmour’s sesking external input to his shortlisting decision was
not necessarily a breach of the Standard’s principles, and that in any case Mr McMahon
was not treated unfairly overall. He was shortlisted out of further consideration, on the
merits of his application, by each of the other members of the panel independently.

In relation to the issue of access to feedback from the PSMC representative on the
panel, the Commission’s policy has been that feedback should be provided by the panel
chairperson, or by the whole panel in relevant circumstances.

The Commission will not support a demand for access to the PSMC nominee alone, on
the basis that the recommenadation at issue is a matter for the panel as a whole. I
understand that in this case Dr Boughton agresd to provide feedback to Mr McMahon
in conjunction with the panel chairperson.

Your letter appears to seek a number of other outcomes, namely -
- information, in particular the names of certain officers, on the basis of
which Mr McMahon seeks to demonstrate that he has been prejudiced by

actions of the Department or individual officers;

- "follow-up action" on Mr McMahon's formal grievance, by means of
obtaining opinions of Mr McMahon's current performance;

- "follow-up action” by the Commissioner. in relation to alleged admissions
of improper staffing practices within QDPI;

- preservation of certain documents bevond the 12 month period specified
in the PSMC Management Standard for Recruitment and Selection, in the
interesis of Mr McMahon’s being enabled to pursue other avenues of
redress, including by way of recourse to the provisions of Commonwealth
legisiation;

- access to the Fair Treatment Appeal process, for the purpose of resolving
Mr McMahon's concerns by conciliation;
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- commeni on the iext of a draft "stalement of compiaint” to the
Commissioner for Pubiic Sector Equity;

- an investigation of Mr McMahon's concerns, to be concucted personally
by the Commissioner for Public Sector Equity, under the Fair Treatment
Appeal procedure, if conciliation proves unsuccesstul;

- representation by the Association during any conciliatios or investigation
in relation to Mr McMahon's grievance.

The majority of these matters have been addressed already. I will comment on the
remaining issues in general terms, as follows:

The request for information, in particular the names of certain officers, on the basis of
which Mr McMahon seeks 10 demonstrate that be has been prejudiced, in my view
amounts 1o no more than an endeavour 10 re-open the original selection process and
decision. For the reasons already provided, I am not prepared to consider this reques:
further.

The request for "follow-up action” on Mr McMahon’s formal grievance, by means of
obtaining opinions of Mr McMahon's current performance, and for access 1o the Fair
Treatment Appeal process, for the purpose of resolving Mr McMahon's concerns by
conciliation, likewise endeavour 10 re-open the original selection process and decision.

As Dr Burton has already indicated, in this instance a Fair Treatmen: Appeal would
probably be rejected by the Commissioner for Public Sector Equiry, on the basis
identified by Dr Burton and-confirmed by recent legal advice to the Commission in
another case. To judge by the draft notice of appeal attached 1o vour letter, it is likely
that such an appeal would be regarded as exciuded by section 2.2 of the Public Sector
Management Standard for Fair Treatment of Emplovees, which prohibits an appeal
which is held to be "in relation to...issues of a kind which could have been raised in an
appeal pursuant to another Standard, regardless of whether the emplovee has a right of
appeal under that other Standard or not".

The request for "follow-up action" by the Commissioner, in relation 1o alleged admissions
of improper staffing practices within QDP], is also refused on the basis that 5.4.9 of the
Public Sector Management Commission Act only empowers the Commissioner 10 to
inform herself or himself on any matter relevant o a relevant appeal. Section 4.9 does
not create a general power of investigation in relation 10 such marters.

The application of the provisions of the Archives Act, are matters whick are outside the
powers of this Commission.

Similarly, alleged breaches of Commonwealth legislation are not within the jurisdiction
of this Commission.

The request that an officer of this Commission and a Delegate of the Commissioner
Public Sector Equity provide comments to the Association on the text of a draft
"statement of complaint” 10 the Commissioner for Public Sector Equity is, in my view,
highly inappropriate. It would be clearly anomalous for this Commission 1o 2ssist an
officer to continue to pursue claims which have been considered and rejected in principle
by the Commission.

(V3]




The request for an investigation of Mr McMahon's concems. 1o be conducted personalily

. by the Commissioner for Public Sector Equity under the Fair Treatment Appea:l
procedure, if conciliation "proves unsuccessful’, is similarly rejected for the reasons
already given.

Finally, vour letter says that the Association Is critical of two decisions by the Direcior,
Grievance Hearings Division which it is claimed have added to Mr McMahon's
difficulties,

The fact is that the Director has made no such decisions. You may wish to note :hat the
Investigating Officer in charge of Mr McMahon's grievance discussed aspects of the
grievance with an officer of the Grievance Division. The grievance was not "referred" 1o
the Grievance Division, as claimed in vour letter, and was not the subject of anv
determination or decision. ’

The Commission’s position is that Mr McMahon has not been refused access 10 10 the
PSMC representative on the selection pane! concerned.

e In relation to the second matter, this Commission has no power to direct an agency’s
investigation of a grievance, for self-evident reasons.

I trust that these comments and advice clarify Mr McMahon's situation, and that the
Association now has a better understanding of this Commission’s position on the matters
raised by Mr McMahon.

N, .
Yours sincerety—

/@"ﬁ(g oY o

PETER COALDRAKE
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FACSIMILE TRANSMISSION
DATE: 16 October, 1995 RAX NO: 06277 5899
TO: Senator Shane Murphy - Attention Jackie

FROM: Hal Richards
SUBJECT: G McMahon - Whistle Blowers Issues

NUMBER OF PAGES TO BE TRANSMITTED INCLUDING THIS PAGE: 6
OUR FAX NUMBER IS (07) 3832 3268

MESSAGE:

I have been contacted by Mr John Thompson, the General Secretary of the ACTU Qld Branch in
relation to the above matter,

You expressed an interest in:

(1) This Assoclations request to the ACTUQ for assistance in relation to our membetr’s legal
problem, and

(2)  the resulting lenter, drafted by myself, sent by the General Secretary to the Atiorney General Mr
Lavarch seeking an ex relatione involvement of the Commonwealth.

This latter matter is still being persued and information sought by the Atorney General is being
prepared by Mr McMahon's solicitors. The two letters referred to now follow for your information.

On behalf of our member we thank you for your interest

Kt Bt 7.2@5@./7&%

K H Richards I :
Senior Industrial Officer L. o —

16 0CT 1995

¢t Commttee ON
Unresoived
Wrigtigbiowe!
Cases

NOTE: IF ANY PART OF THIS TRANSMISSION IS INDECIPHERABLE OR NOT RECEIVED
PLEASE TELEPHONE (07) 832 1477.

Pleass oddress correspondance io
447 Upper Edward Sirest, Brishene Q. 4000 - Phone. (07) J832 1477 - Facsimile: (003 832 3268




THE ASSOCIATION OF PROFESSIONAL ENGINEERS AND SCIENTISTS, AUSTRALIA Representing
Professional Engincers Branch, Queensiand Professionul Engingers
Professional Scientists Branch, Queensiand Office and Scientists

in Industrial Affaus

Reference

HL:L-GMCMAHON

20 March, 1995

Mr D Petie

General Secretary

ACTUQ

TLC Building

16 Peel Street

SOUTH BRISBANE 4101

Dear Dawson,

RE: GREG MCMAHON

You are, we know, very familiar with the nature of the treatment given to Mr McMahon by
both the Department of Primary Industries and the PSMC. We are particularly concerned
that one of the accusations which has disadvantaged Mr McMahon relates to the activities
he has carried out as a delegate of this union. '

Further, you are aware of the nature of the legal case he proposes against the DPI, Legal
opinion is that there is a strong case to be pursued here.

All avenues of appeal at an administrative level have now been exhausted. There is no
alternative now but to pursue to mater in the civil courts,

It is significant that the Senate Commiunee on Whistleblowers has taken an interest in Mr
McMahon’s case, the essence of which is that he has suffered a severe disadvantage in his
employment as a result of blowing the whistle.

The aliernative action in the civil couns relies on the testing of the Defence
(Reestablishment) Act. This will raise serious issues of public importance (eg: protection of
Army Reservists at a time when Australia’s defence strategy is dependent upon the
Reserve).

To pursue this action which has been, todate, exhaustively researched by Mr McMahon and
his solicitors and counse] would be financially ruinous to Mr McMahon even if costs were
ultimately awarded to him. A preliminary estimate of costs would run to at least
$100,000.00. Further, it is highly probable that certain issues would almost inevitably be
taken to the High Court.

Plogne addross correspsanion e o

447 Upper Edward Streel, Brubane Qid 4000 — Phone: (07) 832 1477 — Facsimile: (07) 812 3268



Because of the issues of public policy raised and the public importance of the issues (both
defence, workers rights to proper procedures and the issues of whistleblowing) this Union
earnestly seeks to have this matter taken over by the Attorney General at the relation of Mr

McMahon.

Therefore, we seek the support of the ACTUQ in making an approach to the Attorney
General for either legal aid or more significantly that the matter be taken over at an ex rel

basis by the Attorney General,
We look forward to your reply and support in this exercise.

Yours faithfully,

W

Hal Richards
Senior Industrial Officer
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The General Secretary,
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7\ ( : T.& LC. Buiking,
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Australian Council of Trade Unions — Queenstand Branch South Brisbane, 4101,
Telephong: (07} 846 2468
Fax: {07) 844 4865

15th June, 1995

Hon Michael Lavarch
Adtorney-General
GPO Box 1408
BRISBANE 4001

Dear Mr Lavasch,

REQUEST FOR ACTION AT LAW TO BE TAKEN OVER BY THE AITORNEY
GENERAL ON AN EX RELATIONE BASIS

The Queensiand Branch of the ACTU wishes to acquaint you with an action at law unigue in
Australian legal history which the Council believes merits a decision by your Oﬁic‘e‘ to take over

s

the case on an ex relotipne basis,

The action involves the first test of the Commonwealth’s 30 Year old legislation, the Defence Re-
establishment Act 1965, Pan Il of this Act containg the Government’s Pprovislons to protect '
members of the Reserve Forces Jrom disadvantages in their civillan employment imposed on
them because of their obligation for defence service.

The proposed action in law arises from the actions by a Reservist and honorary union afficial
in the Queensland State Public Service,” Mr G, McMahon, to meet his dzfence service
obligations and his duties as g union representative in the workplace. One such action was to
notify State and Commonwealth authorities of breaches in State and Commonwealth laws and
industrial agreements by particular State Government agencies concerning the leave provisions
being applied to Reservists in these agencies.

These actions arose Jollowing:

¢ Decisions by the Commonwealth Government to amend the Defence Act to
enable Reservists to be alled-out®in situations short of war service for periods
Jrom 3 months to 12 months (previously the obligation was Jor 2 weeks 10 4 weeks),
The second reading speech was dated 18 March 1987,

¢ Decisions by Qld Cabinet to reduce the entitlements of is Reservists L
employees as pact of the Second Tier National Wage Case negotiations in 1988.

* Successful lobbying by unlons (with Mr McMahon's iy volvemeni), by the
Defence Forces and by Federal politicians (including telephone conversations from
the Prime Minister 1o the FPremler) to have the Qld Cablnet reverse is decision,
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s Decisions by individual State Government agencies to continue informal
restrictions on leave entitlements of Reservists despite agreements secured from the
Fremier and spelt out in a State Governor - In - Council determination.

Mr McMahon has received QC opinion that he has prospects of success in the proposed action
at law. He faces difficulties however in that:

s The Defence Re-Establishment Act has unintended defects and uncertainties
in its provisions, particularly as those provisions apply to public sector employees.

® Those provisions have never been tested in the courts in the 30 years the Act
has been in force, and 5o there is no direct precedent to judge the outcome of
decisions from the Court arising out of dny interpretation of the Aet, its

M His action {f successful may constitute a precedent for Commonwealth
authority over any legislation of any State Government concerning release of
Reservists for defence service, and thus would attract the interest of all State
Governments.

As @ result of this unique set of difficulties, Mr McMehon’s action at law is likely to cost in
excess of $50,000.00 or even $100,000.00, through its susceptidility to: .

*  Interlocutory action by the State of Queensland on points of law in the
resolution of uncertainties with the untested legislation. .

* Referral to higher courts for application of the Acts Interpretation Act
concerning the unintended defects in the Defence Re-establishment Act.

¢ Referral to the High Court on application by an Attorney General of any one

of the State Governments, {f the action was seen to involve issues of State versus

Commonwealth rights under the Constitution.

Clearly, Mr McMahon’s proposed legal action raises novel questions of law on matters of
significant importance to public policy issues concerning the use of the Commonwealth’s
défence powers. This importance derives from the dependence of current Australian Defence
Strategy on its Reserve forces and the fact that 40% of the members of the Reserve Jorces are
public sector employees. The novel legal issues include:

# Determining the scope of the protection given to public sector employees by
the provisions of the Defence Re-establishment Act.

& Ascertaining the respective rights of Commonwealth and State Covernments
Jor legislating and\or regulating the employment of State Public servants who are
also members of the Reserve forces.

. Establishing what actlons by employers constitute disadvantage to public
sector employee in their employment under the Defence Re-establishment Act.
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1t should be noted that Mr McMahon has exhiausted all avenues available 1o him in pursuing
an invegtigation of his complaints within the State Governmen. His own efforts to secure relief
within his department were defeated when departmental officers breached the recommendations
¢f a departmental investigation, The Queensiand Public Sector Management Commissipn has
refused separate efforts by Mr MeMahon's union and by this Council 1o secure a fair treatment

appeal.
The attached letter from Mr McMohon s solicltors summarises his legal position,

“This Council is supportive of Mr McMahon because the masters he represented to State and

Commonwealth authorities were also the substance of industrial agreements finalised under
rational wage fixing procedures after personal communications between Mr.Hawke and My,
Ahern, Bureaucratle and political foctors appear to have overtaken what should have been a
straightforward industrial matter eqsil ly resolved by reference to Specific regulations recently

confirmed.

It &s on the public record that the Commanwealth Government was aware of the defects in the
Defence Re-establishment Act in 1986 and 1987 when the “call-out* amendments to the Defence

recommend improved legislation are still being pursued, The ACTU has recently responded to
requests to provide lts views on necessary ligislative amendments o the Honourable Arch Bevis
MP, the Parliomentary Secretary to the Minister for Defence. These amendments will not be
enacted before the statutory time Hmits on action qffecting Mr McMahon ore exceeded,

Your office, through powers under the Judiciary Act 1904 (which makes specific reference to
assisting members of the défence forces) to act for o member of the Defence Forces, &s in q
unigue position to assist Mr McMahon to obtain a hearing using the legislation currently
existing to test the specific matters Mr McMahon has raised. We believe all the circumstances
of his case merit the Strongest support of your Office in taking these complaints before the
Courts,

We request that that support be provided to Mr McMahon and to the Reservists and the union
members he represents, '

Yours Sincerely,

@‘“M/

John Thompson
General Secretary,
A.CT.U. Queenstand.

¢c.  Hon. Arch Bevis - Parliamentary Secretary to Minister Jor Defence,








